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STATEMENT OF QUESTIONS PRESENTED 


1. Is tho name of the magazine “United States Navy 
Magazine” misleading and deceptive per se and not sub¬ 
ject to qualification by a phrase indicating that it is not 
owned or sponsored by the United States Government? 

2. Is the Federal Trade Commission clothed with the 
authority to determine who is or is not “naval person¬ 
nel?” 
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Foe the District of Columbia Circuit 


April Term 


No. 11,495 


United States Navy Weekly, Inc. et al. 
Petitioners 

v. 

Federal Trade Commission 
Respondent 


Petition to Review Order of Federal Trade Commission 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court to entertain this petition 
for review is based upon Section 5(c) of the Federal 
Trade Commission Act, (15 U.S.C.A. 45(c)). 

The Federal Trade Commission by its complaint ;(Dock¬ 
et No. 5841) issued January 18, 1951, charged thb peti- 



tinners with unfair and deceptive acts and practices in 
commerce. (J.A. 2A-11A). Petitioners answered with 
general and specific denial on February 15, 1951. (J.A. 
11A-13A). A hearing was held before a Trial Examiner, 
who filed his Initial Decision on May 31, 1951. (J.A. 

14A-29A). Appeal was taken to the Commission on June 
IS, 1951. Upon briefs and oral argument the Commis¬ 
sion issued a cease and desist order on May 15, 1952. 
(J.A. 4SA-49A). This is a petition to review this order. 

STATEMENT OF THE CASE 

The respondent United States Navy Weekly, Inc., a 
Virginia corporation, was organized in 192S by a group 
of active, reserve, and retired regular Navy officers and 
men under the guidance of George L. Carlin, United 
States Navy, Retired, for the purpose of purchasing and 
publishing a magazine about the United States Navy for 
Navy people. The publication was called “United States 
Navv Magazine”. The Executive Committee of the Board 
of Directors at one of its first meetings adopted a by¬ 
law restricting the ownership of stock in the Company 
to officers and men on active dutv in the regular Navv, 
transferred members of the Fleet Naval Reserve or of¬ 
ficers and men on the Retired List of the regular Navy. 
(Respondents’ Exhibit IS, J.A. 5SA). 

Respondent George L. Carlin is President of the Cor¬ 
poration and Editor of the magazine. (J.A. 2A). Re¬ 
spondent Ray E. Fenstemaker is Secretary-Treasurer of 
the Corporation. (J. A. 2A). The authorized capital stock 
is $25,000, divided into shares of the par value of $5.00 
each. Of said authorized capital, approximately $10,000 
is issued and outstanding; the respondent George L. Car¬ 
lin owns approximately $4,000 thereof, and the remaining 
$5,400 is widely held by many individuals on the active, 
reserve, or retired list of the United States Navy. No 


other individual owns any quantity of stock approximat¬ 
ing the number of shares owned by Carlin. No dividends 
have ever been declared. (J.A. 15A-16A). 

At its inception the magazine was a weekly, but through 
the years has changed successively to once every two 
weeks, once a month, and now—once every two months. 
At the time of the filing of the complaint herein, and for 
the past year prior thereto, 2,500 copies of the magazine 
have been mailed in interstate commerce to subscribers 
and others including ships and stations of the United 
States Navy. (J.A. 16A). 

The respondents solicit advertising in the magazine by 
the use of newspapers, letterheads, circulars, and other 
literature containing the matter objected to in the com¬ 
plaint, typical of which are (in addition to the name) the 
following statements: ‘‘Owned, Edited, and Published by 
Navy Personnel”; “All the News from Washington Of¬ 
ficial-Reliable”; “The Flag-ship of Navy Publications—At 
Your Service Since 1927”; “Send your greetings ; to the 
officers and men and pay honor to the world’s greatest 
Navy and the finest personnel of any navy”; “Dedicates 
its May edition to the memory of our shipmates, the brave 
and heroic officers and men of the United States Navy 
killed while engaging the enemy in battle”; “Boost 
morale. Send greetings to the Navy and honor the 
brave officers and men”. Much the same material appears 
in each issue of the magazine and on its cover. (J.A. 
17A, 20A). 

The magazine always contains advertising from com¬ 
panies located in various parts of the United States. The 
reading matter is confined strietlv to matters concerning 
the United States Navy and its personnel, and usually 
consists of editorials, speeches made by Navy personnel, 
greetings from officers of the United States Navy, quota¬ 
tions from statements made by officers of the Navy before 
Congressional committees, brief news items about person- 



nel, both officers and enlisted men. The statement, “Not 
Owned by the Government”, appears in all advertising 
as well as in the masthead of each edition of the maga¬ 
zine. (Commission’s Exhibits 1-8, 10-21, 24-26.) 

On the ISth day of January, 1951 the Federal Trade 
Commission filed a complaint against the Corporation 
and against George L. Carlin and Ray E. Fenstemaker 
(J.A. 2A-11A); answer was made (J.A. 11A-13A); testi¬ 
mony was taken before Trial Examiner Purcell on March 
12-13, 1951, and the initial decision was handed down on 
May 31, 1951. (J.A. 14A-2SA). An appeal was taken to 
the Commission and an order granting in part and deny¬ 
ing in part was entered. (J.A. 29A-41A). It is this de¬ 
cision and the resultant order to cease and desist which 
is before this Court for review. 


STATUTES INVOLVED 

The Naval Reserve Act of 1938, C. 690, 52 Stat. 1175, 
June 25, 193S, 34 U.S.C. 853 provides in part: 

The Naval Reserve, which shall be a component part 
of the United States Navy, shall consist of the Fleet 
Reserve, the Organized Reserve, the Merchant Ma¬ 
rine Reserve, and the Volunteer Reserve: Provided, 
That all men who on July 1, 193S, are members of 
the Fleet Naval Reserve as the result of sixteen or 
more years of active naval service, are transferred 
to the Fleet Reserve created by the Naval Reserve 
Act of 1938, and shall continue to receive the same 
pay, allowances, and benefits which they were legally 
entitled to receive on Julv 1, 1938. 

J 7 

The Uniform Code of Military Justice, P.L. 5061, Slst 
Congress, 2nd Session, Ch. 169, Art 2, provides in part: 

The following persons are subject to this Code: (4) 
Retired personnel of a regular component of the 
Armed forces who are entitled to receive pay; (6) 
Members of the Fleet Reserve and Fleet Marine 
Corps Reserve; 
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STATEMENT OF POINTS 


1. The name of the magazine, “United States' Navy 
Magazine” is not misleading and deceptive per se and the 
phrase “Not owned by the Government” is a qualification 
and not a contradiction. 


2. The Federal Trade Commission exceeded its au¬ 
thority in determining that certain individuals connected 
with the magazine are not “Naval Personnel.” 


SUMMARY OF ARGUMENT 

1. That part of the order which proscribes the use of 
the name should be reversed or amended because the Com¬ 
mission went too far bv destroying a trade name when 
less drastic means would accomplish the same result. 

2. That part of the order which proscribes the state¬ 
ment that the publication is owned, edited and published 
by Naval Personnel should be reversed because: 

(a) There was no evidence to support this part of the 
order. 

(b) The Commission is without authority to determine 
who is or who is not ‘‘Naval Personnel.” 


ARGUMENT 

I. That part of the order which proscribes the use of the 
name “United States Navy Magazine” should be re¬ 
versed or amended. 

(1) When the Commission finds that acts an(i prac¬ 
tices constitute unfair methods of competition in com¬ 
merce and unfair and deceptive acts and practices within 
the intent and meaning of the Federal Trade Commission 
Act, its orders should go no further than is reasonably 
necessary to correct the evil and preserve the rights of 
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competitors and the public. Federal Trade Commission v. 
Royal Milling Co., 2SS U.S. 212, 217. 

(2) The Commission found (Par. 9) that the use of 
the name and the use of various statements referred to 
in Findings Two, Three, Five and Six have had and now 
have tlie tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the 
erroneous and mistaken belief that the appellants’ publi¬ 
cation is an official publication of the United States Navy. 

(3) The Commission’s order to cease and desist from 
using the name amounts to a suppression of a trade name. 
The name “United States Navy Weekly” or “United 
States Navy Magazine” has been used by the appellants 
as the title of their publication since 1927. It constitutes 
a valuable business asset in the nature of good will, the 
destruction of which would be highly injurious to the ap¬ 
pellants. It should not be ordered if less drastic means 
will accomplish the same result. Federal Trade Commis¬ 
sion v. Royal Milling Co., supra; Siegel v. Federal Trade 
Commission, 327 U.S. 608. 

(4) An amendment of the order proscribing the use 
of the statements referred to in Findings Two, Three, 
Five and Six with a further amendment requiring that 
the qualifying words “Not owned by the Government” be 
prominently used in immediate connection with the name 
would be all that would be reasonably necessary to correct 
the evil found to exist. Federal Trade Commission v. 
Royal Milling Co., supra; N. Fluegelman <T Co. v. Federal 
Trade Commission, 37 F(2d) 59: Federal Trade Commis¬ 
sion v. Cassoff, 38 F(2d) 790. 

(5) It is conceded by the respondent Commission that 
the magazine deals with only one subject, the United 
States Navv. If the name, bv and of itself, has or has 
had any tendency to cause anyone to think it is an of¬ 
ficial publication of the Navy, the words of the qualifying 
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phrase are sufficient to correct that impression. The name 
is not false per se. 

I 

II. That part of the order which proscribes any statement 
that the publication is owned, edited or published by 
Naval Personnel should be reversed. 

(1) Appellants have never represented that the maga¬ 
zine is owned, edited and published by “Naval” person¬ 
nel. The statement used by the appellants is that the 
magazine is “Owned, edited and published by ‘Navy’ per¬ 
sonnel”, not Naval personnel. The terms are not synono- 
mous. The term “Naval” personnel has been given a 
definite meaning by law. This is not so of “Navy” 
personnel. 

(2) The ownership of stock was, by a resolution of 
the Executive Committee of the Board of Directors of 
the petitioner Company, restricted to men on active duty 
in the Regular Navy, transferred members of the Fleet 
Naval Reserve who have completed 16 or more years 
of Naval service, or any officer or man who has been re¬ 
tired from the Regular Navy Fleet Reserve or is on the 
Retired List of the Regular Navy. All of the reservists 
referred to above are, by law, members of a component 
part of the United States Navy. 34 U.S.C.A. 852. 

Men who are members of a component part of the 
United States Navy’ are Navy Personnel. If not, what 
are they ? They certainly are not ex-Navy men, ndr are 
I hey civilians. 

In United States v. Fenno, 167 F(2d) 593, Fennb had 
been released to inactive duty in the Fleet Reserve. He 
was in civilian employment. He committed a crime. He 
was recalled to duty and court martialed. The Court 
said that the Court Martial had no right to try him un¬ 
less. inter alia, the offenses for which he was tried fell 
within the category of “cases arising in the land and naval 


forces” to which the Fifth Amendment’s requirement of 
presentation or indictment by grand jury does not apply. 

The Court held that: 

a. Members of the Fleet Reserve can be recalled to 
active duty by the President. 

b. They are subject to Naval Law. 

c. A Fleet Reservist is a part of the “Naval Forces”. 

(3) Navy officers retired from active service are Naval 
personnel since they are by law continued on the Navy 
Register. 34 U.S.C.A. 3S9. 

A retired officer is still an officer of the Navy and 
his retired pay is the equivalent of salary. Franklin 
v. United States, 29 Ct.Cl. 6; 29 Op.Atty.Gen. 503; 
United States v. Tyler, 105 U.S. 244; Wood v. United 
States, 107 U.S. 14; Badern v. United States, 130 U.S. 
439; Kahn v. Anderson, 255 U.S. 1; MorgentJiau v. 
Barrett, C.A. D.C. 108 F(2d) 481; White v. Treibly, 
57 App. D.C. 23S, 19 F(2d) 712. 

(4) The power to determine the status of any mem¬ 
ber of a component part of the United States Navy rests 
solely with the Department of the Navy and the Commis¬ 
sion exceeded its jurisdiction and authority when it pre¬ 
sumed to determine who is and who is not “Naval Person¬ 
nel.” 

The Federal Trade Commission Act which created the 
Federal Trade Commission and delegated to it its au- 
thoritv, did not delegate to the Commission the authoritv 
to determine the military status of retired Navy Officers 
and men or members of the Naval Reserve. 
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CONCLUSION 

The Commission exceeded its jurisdiction and authority 
when it sought to determine that the magazine is not 
owned, edited and published by Navy personnel, and the 
Commission went too far when it proscribed the use of 
the name ‘‘United States Navy Magazine” since any ten¬ 
dency of the name to mislead or deceive could have been 
corrected by less drastic means, i.e. the requirement that 
the qualifying words “Not owned by the Government” be 
prominently used in immediate connection with the name. 

Respectfully submitted, 

Byron N. Scott 
Attorney for Petitioners 
777 Fourteenth St., N. W. 
Washington 5, D. Q. 
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JOINT APPENDIX 


2 UNITED STATES OF AMERICA 

BEFORE FEDERAL TRADE COMMISSION 
In the Matter of 

UNITED STATES NAVY WEEKLY, INC., 
a corporation, and 

GEORGE L. CARLIN and 

RAY E. FENSTEMAKER, individually and as officers 

of said corporation. 

Docket No. 5841 
Complaint 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, and by virtue of the authority vested in it 
by said Act, the Federal Trade Commission, having rea¬ 
son to believe that United States Navy Weekly, Inc., a 
corporation, and George L. Carlin and Ray E. Fenste- 
maker, individually and as officers of said corporation, 
hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commis¬ 
sion that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stat¬ 
ing its charges in that respect as follows: 

PARAGRAPH ONE: Respondent, United States Navy 
Meekly, Inc., is a corporation existing under the laws of 
the State of Virginia. Respondents, George L. Carlin 
and Ray E. Fenstemaker are President and Secretary- 
Treasurer, respectively, of respondent United States Navy 
Weekly, Inc., and, as such, formulate, control and direct 
the policy of said corporate respondent. All of said re¬ 
spondents have an office mailing address at Room 820 
National Press Building, 'Washington, D. C. 

Said respondents are now, and for more than ten 
years last past have been, engaged in the publication, 


sale and distribution of a publication known as United 
States Navy Magazine and in the sale of advertising 
space therein and subscriptions thereto. Respondents 
cause and have caused said publication to be shipped 
from their place of business in the District of 
3 Columbia or in the State of Pennsylvania to pur¬ 
chasers in States other than the State of Pennsyl¬ 
vania or the District of Columbia and at all times men¬ 
tioned herein have maintained, and now maintain, a course 
of trade in said publication in commerce among and be¬ 
tween the various States of the United States and in the 
District of Columbia. \ 

PARAGRAPH TWO: In the course and conduct of 
their business as aforesaid, respondents have made many 
statements and representations concerning said business 
and the nature of the same in newspapers, letterheads, 
circulars and other literature. Typical of, but not lim¬ 
ited to, such statements and representations are the fol¬ 
lowing: 

“United States Navy Magazine”, “The Flagship of 
Navy Publications—At your Service Since 1927”, ‘ ‘Owned, 
Edited and Published by Naval Personnel”, and “All the 
News from Washington—Official—Reliable”. “Please 
don’t confuse our publication with the so-called service 
publications owmed by civilians.” 

PARAGRAPH THREE: The respondents in the man¬ 
ner aforesaid have represented that such publication is 
an official organ or publication of the United States Navy 
Department and the same is associated or connected with 
the United States Navy; that the same is the main pub¬ 
lication of the Navy relative to all other publications of 
the Navy Department; that the said publication is owned, 
edited and published by Naval personnel and that it con¬ 
tains all naval news from Washington of an official and 
reliable nature. 
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In truth and in fact, said United States Navy Maga¬ 
zine is in no manner connected with the United States 
Navy Department and is neither owned, edited nor pub¬ 
lished by naval personnel in that the same is privately 
owned and operated, and personnel employed in connec¬ 
tion therewith is not that of the United States Navy or 
the United States Navy Department and is composed of 
civilians; said publication does not contain all the news 
from Washington of an official and reliable nature, but 
only contains a portion of news that has been released 
by the United States Navy Department to, and available 
through, all news agencies alike. 

PARAGRAPH FOUR: Respondents in the manner 
aforesaid have also represented that they have publica¬ 
tion, editorial and other offices located at various places 
and have within the times aforesaid included the followr- 
ing: publication offices at—South and Hanover Streets, 
Pottstown, Pa.; 675 N. Broad Street, Philadelphia, Pa.; 
642 N. Broad Street. Philadelphia, Pa.; E. Madison Ave. 
at Holley Street, Clifton Heights, Pa.; editorial offices at 

—12 South 12th Street, Philadelphia, Pa.; Schaff 
4 Building, 15th and Race Streets, Philadelphia, Pa.; 

742 Market Street, Room 230, San Francisco, Cali¬ 
fornia; 228 West 4th Street, Room 305, Los Angeles, 
California; Kress Building, Room 507, Long Beach, Cali¬ 
fornia; and other offices at—1419 North American Build¬ 
ing, Philadelphia, Pa.; Finance Building, Philadelphia, 
Pa.; Harry J. Collins, Suite 543, 7th and Liberty Ave¬ 
nues, Pittsburgh, Pa.; 11017 Cedar, Cleveland 6, Ohio; 
424 S. Broadway, Los Angeles, California; 812 Pine Ave¬ 
nue, Room 205, Long Beach, California: 46 Burns Street, 
N. E., Washington, D. C., and Suite 820, National Press 
Building, Washington 4, D. C. 

Respondents have, in the manner aforesaid, also made 
statements and representations as follows: 
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“We offer you complete coverage of the ships and sta¬ 
tions of the Navy” ! 

“Correspondents on Navy ships, at Naval Stations, 
Bases and Yards.” 

PARAGRAPH FIVE: Respondents have thereby rep¬ 
resented that their business is of such magnitude that it 
has publication, editorial and other offices at the places 
listed, and has coverage of all the ships and stations and 
has accredited correspondents on all the ships, and at all 
stations, bases and yards, of the United States Navy. 

In truth and in fact, respondents do not have publica¬ 
tion offices at the places listed therefor but only have fa¬ 
cilities available to said respondents for the purpose of 
publishing any .given issue of said publication. United 
States Navy Magazine, under contract for same. In 
truth and in fact, respondents do not have offices at some 
of the addresses listed, and only have mailing addresses 
thereat. Respondents do not have coverage of any nature 
of most of the ships and stations nor accredited corres- 

i 

pondents on any of the ships nor at any of the stations, 
bases or yards, of the United States Navy. 

PARAGRAPH SIX: In the course and conduct of said 
business respondents have also made the following rep¬ 
resentations and statements on circulars, letterheads and 
in letters addressed to prospective advertisers as follows: 

“SEND YOUR GREETINGS TO THE OFFICERS 
AND MEN AND PAY HONOR TO THE WORLD’S 
GREATEST NAVY AND THE FINEST PERSONNEL 
OF ANY NAVY 

Send a Message of encouragement and congratulations 
to (he personnel of OUR Navy that has never been licked 
in battle. PAY THEM A TRIBUTE.” I 
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“LEST YOU FORGET! 

NAVY CASUALTY TOTALS (Official Navy Figures as 


of November 9, 1945) 

56,557 Killed 80,264 Wounded 8,624 Still Missing 
5 ( .—. ) 

( Picture of ) 

( Cemeterv with Crosses ) 

( ‘ ) 


Official U. S. Navy Photo. 

HONORED, THEY LIE AT REST ON FAR-FLUNG 
ISLANDS, OR IN THE OCEAN’S ARMS 

WE SHALL NEVER FORGET THEY DIED FOR US 
UNITED STATES NAVY MAGAZINE 

Owned and Operated by Active, Reserve and Retired 
Navy Personnel Exclusively! 

Dedicates its May edition to the memory of our ship¬ 
mates, the brave and heroic officers and men of the 
United States Navy killed while engaging the enemy in 
battle. 

On this MEMORIAL DAY of 1947, we urge and re¬ 
quest you to cooperate with the United States Navy Mag¬ 
azine and send your condolences and sympathy to the 
brave officers and men of the Navy who have battled side 
by side in the ships and on the stations of the Navy with 
men who died while engaged in the battle with the 
enemy.” 

“NAVY DAY TRIBUTE 

TO the Heroic Officers and Men of the 
United States Navy 

Pay a tribute to the Brave Officers and 
Men of the Navy 



7 A 

Navy Day—October 27 

sponsored by the Navy League of the United States 

“Boost The Morale. Send greetings to the Navy and 
Honor the Brave officers and Men.” 

PATRIOTIC NAVY DAY EDITION 

! 

Pay a Well Deserved Tribute to the Brave and Coura¬ 
geous Officers and Men of the United States Navy 

this Navy Day. 

SHOW YOUR PATRIOTISM IN THIS GREAT NAVY 

DAY EDITION!” 

“WE ASK YOU—was it too much to ask your firm to 
send a message of condolence to men out there who daily 
give their lives so you civilians may live in comfort. 
While I was on active duty, I would not have believed the 
indifference that YOU CIVILIANS exhibit toward the 
men of the service. What a heartless gang you must be. 

• • • • 

Might I suggest that when you sell again—sell 
yourself a heart.” 

6 PARAGRAPH SEVEN: In the manner afore¬ 

said respondents have thereby represented that the 
placement of an advertisement in said publication, United 
States Navy Magazine, would thereby inure to the benefit 
of the advertiser as a tribute and act of patriotism in 
honor of naval personnel killed in action as well as all 
naval personnel who have served in the United States 
Navy, and that the placement of such an advertisement in 
said publication is definitely an act of patriotism and 
would be construed as an expression of appreciation by 
the advertiser of a debt of gratitude to the past and pres¬ 
ent personnel of the United States Navy; that any per¬ 
son or addressee receiving one of respondent’s solicita¬ 
tions to advertise in said publication, who refuses to 
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place the advertisement in such publication, thereby indi¬ 
cates a lack of patriotism on the part of said recipient 
and indicates an indifference towards the men in the 
service. 

PARAGRAPH EIGHT: In truth and in fact, said pub¬ 
lication is privately owned and operated and does not 
inure to the benefit or credit of the United States Navy 
Department nor the men in the service of the United 
States Navy. No part of the proceeds from the advertise¬ 
ments placed in said publication is paid over to any 
naval organization, society or division of the United 
States Navy Department, and said business is conducted 
solely for the benefit and profit of the stockholders own¬ 
ing the stock in said corporate respondent herein. 

PARAGRAPH NINE: The use by respondents of the 
name, United States Navy Magazine, as aforesaid, has 
had and now has the capacity to, and does, mislead and 
deceive members of the purchasing public into the mis¬ 
taken and erroneous belief that said publication is an 
official organ or publication of the United States Navy 
Department and because of such mistaken belief, causes 
them to purchase advertising space in said magazine. 

PARAGRAPH TEN: At all times mentioned herein, 
respondents, in the course and conduct of their business, 
have been in actual and substantial competition with 
other corporations and individuals and with firms and 
partnerships likewise engaged in the publication of mag¬ 
azines; in the sale of subscriptions thereto, of advertis¬ 
ing therein and in the distribution thereof in commerce 
between and among the various States of the United 
States and in the District of Columbia. 

PARAGRAPH ELEVEN: The use by respondents of 
the aforesaid acts and practices in connection with the 
sale and the offering for sale of their said publication in 
commerce as described herein, has had, and now has, a 
tendency and capacity to, and does, mislead and deceive 



a substantial portion of the purchasing public into 
7 the belief that the above-described representations 
are true. As a consequence of such erroneous and 
mistaken beliefs, as herein set forth, the purchasing pub¬ 
lic has been induced to purchase and has purchased sub¬ 
stantial quantities of advertising in said publication and 
subscriptions to said publication with the result that 
trade has been unfairly diverted from competitors of 
respondents. 

PARAGRAPH TWELVE: The aforesaid acts and 
practices of the respondents, as herein alleged, are all to 
the prejudice and injury of the public and to respond¬ 
ents’ competitors and constitute unfair and deceptive acts 
and practices in commerce and unfair methods of com¬ 
petition in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


WHEREFORE, THE PREMISES CONSIDERED, 
the Federal Trade Commission on this 18th day of Janu¬ 
ary, A. D., 1951, issues its complaint against said re¬ 
spondents. , 


Notice 


Notice is hereby given you, United States Navy Week¬ 
ly, Inc., a corporation, and George L. Carlin and Ray E. 
Fenstemaker, individually and as officers of United States 
Navy Weekly, Inc., respondents herein, that the 12th day 
of March, A. D., 1951, at 10 o’clock, is hereby fixed as 
the time, and Room 332, Federal Trade Commission 
Building, Washington, D. C., as the place when and 
where a hearing will be had before James A. Purcell, a 
trial examiner of the Federal Trade Commission, on the 
charges set forth in this complaint, at which time and 
place you will have the right under said Act to appear 
and show cause why an order should not be entered re¬ 
quiring you to cease and desist from the violations of 
law charged in this complaint. 
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Yon are notified and required, on or before the 20th 
day after the service upon you of this complaint, to file 
with the Commission an answer to said complaint. The 
Rules or Practice of the Commission with respect to an¬ 
swers or failure to appear or answer (Rule VIII) provide 
as follows: 

In case of desire to contest the proceeding the respond¬ 
ent shall, within twenty (20) days from the service of the 
complaint, file with the Commission an answer to the 
complaint. Such answer shall contain a concise state¬ 
ment of the facts which constitute the ground of de¬ 
fense. Respondent shall specifically admit or deny or 
explain each of the facts alleged in the complaint, unless 
respondent is without knowledge, in which case respond¬ 
ent shall so state. 

• • • • 

8 Failure of the respondent to file answer within 

the time above-provided, and failure to appear at 
the time and place fixed for hearing, shall be deemed to 
authorize the Commission, without further notice to re¬ 
spondent, to proceed in regular course on the charges 
set forth in the complaint. 

If respondent desires to waive hearing on the allega¬ 
tions of fact set forth in the complaint and not to con¬ 
test the facts, the answer may consist of a statement that 
respondent admits all the material allegations of fact 
charged in the complaint to be true. Such answer will 
constitute a waiver of any hearing as to the facts alleged 
in the complaint, and findings as to the facts and conclu¬ 
sions based upon such answer shall be made and order 
entered disposing of the matter without any intervening 
procedure. 

The respondent may, however, reserve in such answer 
the right to submit proposed findings and conclusions 
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under Rule XXI, and the right to appeal under Rule 
XXIII. 

Rule V of the Rules of Practice provides in part: 

Upon request made within fifteen (15) days after serv¬ 
ice of the complaint, any party shall be afforded oppor¬ 
tunity for the submission of facts, arguments, offers of 
settlement or proposals of adjustment where time, the 
nature of the proceeding, and the public interest permit, 
and due consideration shall be given to the same. Such 
submission shall be in writing. The filing of such request 
shall not operate to delay the filing of the answer. 

IN WITNESS WHEREOF, the Federal Trade Com¬ 
mission has caused this, its complaint, to be signed by 
its Secretary and its official seal to be hereto affixed, at 
Washington, D. C., this 18th day of January, A. D. 1951. 

By the Commission. 

/s/ D. C. Daniel ; 

D. C. Daniel, 

Secretary. 

• i i • 

9 Received Feb 14 1951 

[SEAL] 


Answer \ 

United States Navy Weekly, Inc., a corporation, and 
George L. Carlin and Ray E. Fenstemaker, individually 
and as officers of said corporation named as respondents 
in the above captioned complaint admit all facts well 
pleaded but generally, severally and specifically deny all 
conclusions and allegations of conclusions of the said 
complaint and in specific answer to each paragraph of 
the complaint say as follows: 

PARAGRAPH ONE: Respondents admit the allega¬ 
tions contained in both parts of Paragraph One of the 
complaint. i 






PARAGRAPH TWO: Respondents admit the allega¬ 
tions contained in Paragraph Two of the complaint. 

PARAGRAPH THREE: Respondents deny the alle¬ 
gations and the implications of the allegations contained 
in Paragraph Three of the complaint generally, and say 
further that each edition of the magazine and every 
piece of literature used in connection with the magazine 
carries the statement that the magazine is not owned by 
the Government. Respondents say further that the 
United States Navy Magazine is owned, edited and pub¬ 
lished by Navy personnel, active, reserve, or retired. 
Respondents admit that the magazine does not contain 
all the news from Washington, but deny that the state¬ 
ment is misleading or intended to mislead and further 
assert that news of the Navy printed in the magazine is 
always of an official and reliable nature. 

PARAGRAPH FOUR: Respondents generally admit 
the allegations of Paragraph Four in that they have at 
one time or another, but never at one time, during the 
years of publication used the addresses listed, and 
10 did use the last two quoted sentences when the 
same were true, but assert that they ceased to use 
the quotations when the same were no longer true. 

PARAGRAPH FIVE: Respondents deny Paragraph 
Five and incorporate here by reference answer made in 
Paragraph Four herein and make it a part of their an¬ 
swer to this Paragraph of the complaint. 

PARAGRAPH SIX: Respondents admit generally the 
allegations of Paragraph Six but assert that they have 
no recollection of, and deny ever having used, the quota¬ 
tion at the end of the paragraph in any literature adver¬ 
tising the magazine. 

PARAGRAPH SEVEN: Respondents are without 
knowledge or information sufficient to form a belief as to 
the truth of the allegations contained in Paragraph Seven 
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of the complaint, but deny any implication in the com¬ 
plaint of an intent to mislead the public. 

PARAGRAPH EIGHT: Respondents admit the alle¬ 
gations contained in Paragraph Eight except that they 
aver that the publication does inure to the benefit and 
credit of men in the active, reserve or retired service of 
the United States Navy. 

PARAGRAPH NINE: Respondents deny the allega¬ 
tions contained in Paragraph Nine of the complaint, and 
say further that every circular sent out contains a state¬ 
ment that the magazine is not owned by the Government. 

PARAGRAPH TEN: Respondents admit the allega¬ 
tions contained in Paragraph Ten of the complaint. 

PARAGRAPH ELEVEN: Respondents deny the alle¬ 
gations contained in Paragraph Eleven of the complaint. 

PARAGRAPH TWELVE: Respondents deny the alle¬ 
gations contained in Paragraph Twelve and generally 
deny any and all other allegations of the complaint inso¬ 
far as they depart from the facts and allege conclusions 
drawn from facts by the author or authors of the com¬ 
plaint. 

WHEREFORE, the premises considered, respondents 
ask that the complaint be dismissed. 

11 Respondents reserve the right to submit pro¬ 
posed findings and conclusions under Rule XXI and 
the right to appeal under Rule XXII. 

Respectfully submitted, 

/s/ Byron N. Scott 
Byron N. Scott 
Attorney for Respondents 
1025 Vermont Ave., N. W. 
Washington 5, D. C. 
Sterling 1025 







14 A 


# • • * 


[Seal] 

Initial Decision 

By James A. Purcell, 

Trial Examiner. 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, the Federal Trade Commission on January 
18, 1951, issued and subsequently served its complaint in 
this proceeding upon respondents, Lnited States Navy 
Weekly, Inc., a corporation, and George L. Carlin and 
Ray E. Fenstemaker, individually and as officers of said 
respondent corporation, charging them with the use of 
unfair or deceptive acts or practices in commerce in vio¬ 
lation of said Act. After the issuance of said complaint 
and the filing of respondents’ answers thereto, hearings 
were held at which testimony and other evidence in sup¬ 
port of and in opposition to the allegations of said com¬ 
plaint were introduced before the above-named trial ex¬ 
aminer theretofore duly designated by the Commission, 
and said testimony and other evidence were duly re¬ 
corded and filed in the office of the Commission. There¬ 
after, the proceeding regularly came on for final consid¬ 
eration by said trial examiner on the complaint, the joint 
and several answer of the respondents thereto, testimony 
and other evidence, and proposed findings as to the facts 
and conclusions presented by counsel (oral argument not 
having been requested); and said trial examiner, having 
duly considered the record herein, finds that this pro¬ 
ceeding is in the interest of the public and makes the fol¬ 
lowing findings as to the facts, conclusions drawn there¬ 
from, and order: 


Findings as to the Facts 

PARAGRAPH ONE: Respondent, United States Navy 
Weekly, Inc., is a corporation existing under the laws of 
the State of Virginia. Respondents, George L. Carlin is 
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President, and Ray E. Fenstemaker is Secretary^Treas- 
urer of respondent United States Navy Weekly, 
28 Inc. Respondent, George L. Carlin, as President, 
formulates, controls and directs the policy of said 
corporate respondent. George L. Carlin and Ray E. 
Fenstemaker are named as respondents in their personal 
and individual, as well as representative, capacities. All 
of said respondents maintain an office mailing address at 
Room No. 820, National Press Building, Washington, D. 
C. The permanent residence address of George L. Car¬ 
lin is No. 4749 North Thirteenth Street, Philadelphia, 
Pennsylvania. Respondent, United States Navy Weekly, 
Inc., maintains an editorial office at No. 12 South 12th 
Street, Philadelphia, Pennsylvania. 


Said respondents are now, and for more than ten years 
last past have been, engaged in the publication, sale and 
distribution of a publication known as “United States 
Navy Magazine”, and in the sale of advertising space 
therein, and the solicitation and sale of subscriptions 
thereto. Respondents cause said publication to be shipped 
from their place of business in the District of Columbia, 
or in the State of Pennsylvania, to purchasers thereof in 
states other than the State of Pennsylvania or the Dis¬ 
trict of Columbia, and at all times mentioned herein have 
maintained, and now maintain, a course of trade in said 
publication in commerce among and between the various 


states of the United States and in the District of 


Colum¬ 


bia. 


The Corporate Set-Up and Operation of Respondent, 
United States Navy Weekly, Inc. 

PARAGRAPH TWO: Respondent, United States Navy 
Weekly, Inc., is a corporation, organized under the laws 
of the State of Virginia. The authorized capital stock 
is $25,000.00, divided into shares of the par value of 
$5.00 each. Of said authorized capital approximately 
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$10,000.00 is issued and outstanding, the respondent Car¬ 
lin being owner of approximately $4,600.00 thereof, and 
the remainder, ($5,400.00), is widely held by many indi¬ 
viduals in small blocks of 2 to 19 shares each. No other 
individual owns any quantity of stock approximating the 
number of shares owned by Carlin. No dividends have 
ever been declared. 

The only office ever occupied by the corporation in its 
own name was from its inception in 1927 to approxi¬ 
mately the year 1930, when it occupied offices in the Earle 
Building and the Otis Building in Washington, D. C., 
since which time the “home office”, aside from desk 
space maintained for mailing purposes in various locali¬ 
ties, has been “under the hat” of Carlin whose “address 
is a suitcase”, (to use his own expression), as he is “on 
the move all the time”. 

The corporation has never employed news gatherers, 
correspondents or writers on a salary basis, nor has it 
ever had any paid employees on a salaried basis, aside 
from respondent Carlin. It has never had a telephone 
listed in its name. 

29 The United States Navy Magazine, as originally 
issued in the year 1927, was a weekly publication 
and continued as such for approximately one year, at the 
expiration of which the times of publication became, suc¬ 
cessively, thrice a month, twice a month, once a month 
and, ultimately, once every two months, which is the 
schedule under which it is now operating. The present 
entire circulation is 2,500 copies per issue, which circula¬ 
tion has remained fairly constant for the preceding 
twelve-month period. 

The corporate respondent has no printing or produc¬ 
ing equipment of its own: has no yearly or continuing 
contracts, nor has it ever had, with any printing estab¬ 
lishment for the production of the magazine, but at all 
times during its existence has relied upon separate and 
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individual contracts for production of the various issues, 
for which purpose it has made use of the facilities of a 
number of different printing or publishing houses, which 
latter, in addition to actually producing the several is¬ 
sues, cause same to be wrapped and mailed to the list of 
subscribers as furnished by Carlin. 


Respondents have represented that they maintain pub¬ 
lication, editorial and other offices at various places, as 
follows:—Publication offices at—South and Hanover 


Streets, Pottstown, Pa.: 675 N. Broad Street, Philadel¬ 
phia, Pa.; 642 N. Broad Street, Philadelphia, Pa.; E. 
Madison Ave. at Holley Street, Clifton Heights, Pa.; 
Editorial offices at—12 South 12th Street, Philadelphia, 
Pa.: Schaff Building, 15th and Race Streets, Philadel¬ 
phia, Pa.: 742 Market Street, Room 230, San Francisco, 
California: 228 West 4th Street, Room 305, Los Angeles, 
California: Kress Building, Room 507, Long Beach, Cali¬ 
fornia: and other offices at—1419 North American Build¬ 


ing, Philadelphia, Pa.; Finance Building, Philadelphia, 
Pa.: Suite 543, 7th and Liberty Avenues, Pittsburgh, Pa.; 
11017 Cedar, Cleveland 6, Ohio: 424 S. Broadwgv, Los 
Angeles, California: 812 Pine Avenue, Room 205, Long 
Beach, California; 46 Burns Street, N. E., Washington, 
D. C., and Suite 820, National Press Building, Washing¬ 
ton 4, D. C. Such locations, (aside from desk space in 
Washington, D. C. and Philadelphia, Pennsylvania), were 
not, in truth and fact, used by respondents for the pur¬ 
poses indicated but were solely the addresses of persons 
employed by them to solicit advertising contracts for the 
said magazine, and for no other reason. Such advertis¬ 
ing solicitors were paid only on a commission basis for 
sales by them effected. 


PARAGRAPH THREE: Tn the course and conduct of 
their business as aforesaid, respondents have made state¬ 
ments and representations concerning their business and 
the nature of same in newspapers, letterheads, circulars 
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and other literature, of which the following are repre¬ 
sentative specimens: 

“United States Navy Magazine.’ ’ 

30 ‘'The FLAGSHIP of NAVY Publications— 

At vour Service Since 1927.” 

j 

“Owned, Edited and Published by Naval Personnel.” 
“All the News from Washington—Official—Reliable.” 
“Please don’t confuse our publication with the so-called 
service publications owned by civilians.” 

PARAGRAPH FOUR: Respondents, in the manner 
aforesaid, have represented that the publication, Lnited 
States Navy Magazine, is an official publication or organ 
of the United States Navy Department and that the same 
is associated or connected with the I nited States Navy; 
that the magazine is the main or principal official publi¬ 
cation of the United States Navy in relation to all other 
publications of the U. S. Navy Department: that said 
publication is owned, edited and published by naval per¬ 
sonnel, and that it contains all naval news from Wash¬ 
ington of an official and reliable nature. 

In truth and in fact the “United States Navy Maga¬ 
zine” is in no manner connected with the United States 
Navy Department, nor has the Department ever recog¬ 
nized it as such, but, on the contrary, found it either nec¬ 
essary or desirable on June 30, 1950, to issue an 
“ALNAV”, fan official notification of the Department 
sent to all naval commands), reading as follows: 

“ALNAV 62 

50-523—The United States Navy Magazine. 

PR (200). 30 June, 1950. 

To correct any misconception in the minds of navy 
personnel, announcement is hereby made: The United 
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States Navy Weekly, Incorporated, is not an official pub¬ 
lication nor is it sponsored or endorsed by the Navy De¬ 
partment. This information should be given such inter¬ 
nal publicity as is deemed appropriate.” 

The “United States Navy Magazine” is neither owned, 
edited nor published by Naval personnel, but, on the con¬ 
trary, is privately owned and operated by civilians for 
their profit and enrichment, despite the respondents’ rep¬ 
resentations to the contrary. 

i 

There have never been any properly accredited report¬ 
ers, correspondents, writers or contributors to the publi¬ 
cation on any naval ship or at any naval station, either 

in the United States or elsewhere, such members 
31 of the naval forces who have contributed being 
Navy personnel who were acting on their own ini¬ 
tiative as individuals and either gratuitously contributed 
items of personal interest to readers or, in the case of 
writers of special articles, were recompensed on a fixed 
columnar basis. To these contributors should be added 
certain so-called “Greetings” sent by high-ranking Naval 
officers and published in said magazine on various occa¬ 
sions such as “Navy Day”, “Memorial Day”, and the 
like, all, with the exception of a few, having been con¬ 
tributed on the direct solicitation of respondent Carlin. 

For its source of official Naval news items, said maga¬ 
zine relies exclusively upon official news releases issued 
from time to time by the Navy Department and which 
are available to the public generally. No “news item”, 
of an official nature or otherwise, has ever been issued bv 

7 mJ 

the Navy Department exclusively for the use of the re¬ 
spondents. Said publication does not contain “all the 
news from Washington of an official and reliable nature”, 
but only such portions of news released, as aforesaid, by 
the Navy Department and available to all news agencies. 




20 A 


PARAGRAPH FIVE: In the course and conduct of 
their business respondents have also made the following 
representations and statements on circulars and letter¬ 
heads addressed to prospective advertisers: 

“SEND YOUR GREETINGS TO THE OFFICERS 
AND MEN AND PAY HONOR TO THE WORLD’S 
GREATEST NAVY AND THE FINEST PERSONNEL 
OF ANY NAVY. 

Send a Message of encouragement and congratulations 
to the personnel of OUR Navy that has never been licked 
in battle. PAY THEM A TRIBUTE.” 

“LEST YOU FORGET ! 

NAVY CASUALTY TOTALS (Official Navy Figures as 

of November 9, 1945) 

56,557 Killed 80,264 Wounded S,624 Still Missing 

( ; > 

( Picture of ) 

( Cemetery with Crosses ) 

( _ ) 

Official U. S. Navy Photo 

HONORED, THEY LIE AT REST ON FAR-FLUNG 
ISLANDS, OR IN THE OCEAN’S ARMS 

WE SHALL NEVER FORGET THEY DIED FOR US 
UNITED STATES NAVY MAGAZINE 

32 Owned and Operated by Active, Reserve and 

Retired Navy Personnel Exclusively! 

Dedicates its May edition to the memory of our ship¬ 
mates, the brave and heroic officers and men of the 
United States Navy killed while engaging the enemy in 
battle. 

On this MEMORIAL DAY of 1947, w*e urge and re¬ 
quest you to cooperate with the United States Navy Mag- 
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azine and send yonr condolences and sympathy to the 
brave officers and men of the Navy who have battled side 
by side in the ships and on the stations of the Navy with 
men who died while engaged in the battle with the 

enemy.” 

“NAVY DAY TRIBUTE 

TO the Heroic Officers and Men of the 
United States Navy 

Pay a tribute to the Brave Officers and Men 

of the Navy \ 

Navy Day—October 27 

sponsored by the Navy League of the United States 

“Boost the Morale. Send greetings to the Navy and 
Honor the Brave officers and Men.” 

“PATRIOTIC NAVY DAY EDITION 

Pay a Well Deserved Tribute to the Brave and Coura¬ 
geous Officers and Men of the United States Navy this 
Navy Day. SHOW YOUR PATRIOTISM IN THIS 
GREAT NAVY DAY EDITION!” 

The foregoing statements were used and intended for 
the purpose of influencing, persuading and cajoling pros¬ 
pective advertisers to purchase, of and from respond¬ 
ents, advertising space in their magazine and that such 
was the patriotic and proper thing to do on the part of 
those solicited. Such statements, in and of themselves, 
probably would be considered permissible, proper and 
innocuous, were they not an integral part of the general 
scheme to procure business upon the representation that 
the “United States Navy Magazine” is an official organ 
or publication of the United States Navy Department, 
associated with the interests of the United States Navy 
and the personnel thereof, and owned, edited and pub¬ 
lished by Naval personnel. 
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PARAGRAPH SIX: Respondents also, by letters ad¬ 
dressed to solicited advertisers who refused to purchase 
space in respondents’ magazine, made certain statements 
and charges of which the following excerpts are repre¬ 
sentative : 

“WE ASK YOU—was it too much to ask your firm to 
send a message of condolence to men out there who daily 
give their lives so you civilians may live in comfort? 

While I was on active duty, I would not have be- 
33 lieved the indifference that YOU CIVILIANS ex¬ 
hibit toward the men of the service. What a heart¬ 
less gang you must be. 

• * * • 

Might I suggest that when you sell again—sell your¬ 
self a heart.” 

The foregoing statements were made by respondent, 
Carlin, in the course of correspondence between the 
parties and at a time when he was in a state of pique 
over failure to secure a sale of advertising space, and 
thus may be disregarded, however infelicitious and in bad 
taste such statements may appear. The standards of 
purists, even among themselves, vary, and it would serve 
no good purpose, insofar as the issues herein are con¬ 
cerned, to attempt comparisons. Using the theme of 
“patriotism” as a selling fulcrum may be beyond the 
competence of this Commission to reach and not cogniz¬ 
able under the Act. but is at least reprehensible in the 
light of all of the implications attributable to respond¬ 
ents’ general course of conduct. 

PARAGRAPH SEVEN: In their magazine and litera¬ 
ture used in the solicitation of advertisements, respond¬ 
ents have stated, in recent years, that the magazine “is 
not owned by the government”. However, such qualify¬ 
ing or explanatory statements are wholly ineffective to 
negative the overall conduct, implications and direct rep¬ 
resentations of respondents in the use of the name 
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“United States Navy”, and slogans such as “The FLAG¬ 
SHIP of NAVY Publications”, “All the News from 
Washington—Official and Reliable”, and “Owned, Edited 
and Published by Navy Personnel”. Depiction of the 
emphasis placed on the name heading on the outside or 
cover page of the magazine in a two-by-nine-inch box, in 
comparison with the phrase “Not owned by the Govern¬ 
ment”, appearing at the foot of an inside page in “Pearl” 
type of approximately five points in size, will demonstrate 
the lack of sincerity of respondents in properly inform¬ 
ing the reading public as to the truthfulness of owner¬ 
ship. 1 | 

PARAGRAPH EIGHT: Indicative of the charge that 
respondents’ actions are directed primarily and solely to 
the making of profit from the sale of advertising space 
and subscriptions under the representations above delin¬ 
eated, a survey, by an expert specially skilled in such 
matters, was made, and as a result of examining and 
measuring the entire printed substance of five issues of 
respondents’ magazine, said expert gave testimony dis¬ 
closing the following factual summary in connection 
therewith: 

34 Commission’s ; 

Exhibit No. i 

7 —28-page magazine—37 columns of adver¬ 

tising matter, amounting to 42% of the 
total publication. 

3 —28 pages—46 columns of advertising 

matter, amounting to 43% of the total. 

2 —44 pages—76 columns of advertising 

matter, amounting to 43% of the total. 


1 For visual comparison see Trial Examiner’s Exhibit “A” here¬ 
to attached. 


| 

I 
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5 —36 pages—53 columns of advertising 

matter, amounting to 3614% of the 
total 

6 —28 pages—28 columns of advertising 

matter, amounting to 25% of the total. 

The portions of issues not devoted to advertising in the 
percentages above set forth were considered in the com¬ 
putation as “reading matter”, but such “reading matter” 
consisted in significant measure of full-page “greetings” 
and pages of photographs of individuals, the “news value” 
whereof is questionable. 

PARAGRAPH NINE: Respondents’ publication is 
privately owned and operated for the sole enrichment of 
the stockholders of respondent corporation and no benefits 
of any nature or description are derived therefrom by the 
United States Navy Department, nor do the men, or any 
activity of the Department or otherwise in their behalf 
within or without the Naval Service, participate in any 
manner in the profits from the sale of advertising or sub¬ 
scription payments. 

PARAGRAPH TEN: In the masthead of their publi¬ 
cation respondents have, from time to time, carried the 
names of various individuals representing such to be 
“associate editors”, “staff members” and “staff members 
on leave while on active duty in Navy”, thereby implying 
and representing that said publication was the product of 
the combined efforts of a representative editorial staff 
and staff members. Such was not true in fact because, 
as hereinabove found, no such staff was maintained, the 
sole salaried employee being respondent, Carlin, contribu¬ 
tors of special articles being paid on a columnar basis 
as free-lance writers. 
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PARAGRAPH ELEVEN: At all times mentioned 
herein respondents have been in actual and substantial 
competition with others engaged in the publication and 
circulation of magazines, and in the sale of subscriptions 
thereto and of advertising therein, in commerce be- 
35 tween the various states of the United States and 
in the District of Columbia. Because of the erron¬ 
eous and mistaken beliefs engendered by respondents in 
the mind of the public as to the true character of re¬ 
spondents’ said publication, competitors of respondents 
have been adversely affected and trade has been unfairly 
diverted from such competitors to the respondents. 


Conclusions 

1. The use of the name “United States Navy” as a 
part of the corporate name, and as a part of the name of 
the magazine issues by respondents, is improper, unlaw¬ 
ful and misleading and there is no qualification or expla¬ 
nation of, or amendment to, such name which could prop¬ 
erly protect the interest of the public, or explain away the 
necessary conclusions and inferences attendant upon the 
use of such words; hence excision of the words “United 

States Naw” in both instances is the onlv alternative. 
• * 

While it is realized we are here dealing with the names 
“United States Navy Magazine” and “United States Navy 
Weekly, Inc.”, which have been continuously used by re¬ 
spondents over a period of twenty-three years, and it is 
fair to assume that a measure of good-will has been ac¬ 
quired by the magazine in the use of such names, which 
should not be lightly stricken down if less drastic means 
may be pursued to accomplish the requisite remedial re¬ 
sults, yet no one may acquire a vested interest in a name 
■which is palpably and inescapably false and misleading 
under the circumstances here portrayed. In arriving at 
this conclusion, the following decisions have beep care- 
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fully studied and evaluated in the light of the facts 
herein found to exist: 

Federal Trade Commission v. Algoma Lumber Co., 291 
U. S. 67, 

Federal Trade Commission v. Royal Milling Co., 288 
U. S. 212, 

Federal Trade Commission v. Winsted Hosiery, 258 
U. S. 4S3, 

Republic Aviation etc. v. N.L.R.B., 324 U. S. 793-801- 
805, 

Siegel v. Federal Trade Commission (1946), 327 U. S. 
608, 

Federal Trade Commission v. Army & Navy Trading 
Co., 8S Fed. (2nd) 776, 

Federal Trade Commission v. Non-Plate Eng. Co., 49 
Fed. (2nd) 766, and 

Gold-Tone Studios v. Federal Trade Commssion, 183 
Fed. (2nd) 257. 

2. Said magazine is privately owned and operated and 
does not inure to the benefit, financially, materially or 
otherwise, of the United States Navy Department or of 
the personnel in the service of the United States Navy. 

3. Use by the respondents of the name, “ United 
States Navy Magazine” and of the slogans—“All the 
News from Washington—Official—Reliable”; “Owned, 
Edited and Published by Navy Personnel”; “The FLAG¬ 
SHIP of NAVY Publications’, and of comparable and 

similar advertisements, has had, and now has the 
36 capacity to, and does, mislead and deceive members 
of the purchasing public into the mistaken and er¬ 
roneous belief that said publication is an official organ or 
publication of the L'nited States Navy Department, and 



27 A 


because of such mistaken belief, causes them to purchase 
advertising space in said magazine and persuades and 
causes others of the public to subscribe to and purchase 
said magazine. 


4. Because of the aforesaid acts and practice^ trade 
has been unfairly diverted from respondents’ competitors. 


5. Respondents’ contention that, the stock of the cor¬ 
porate respondent being owned by active, retired or re¬ 
serve Navy personnel, and that such Navy personnel hav¬ 
ing contributed to the reading matter of the publication, 
constitutes a justification of the representation the; maga¬ 
zine is an official organ of the Navy Department, and 
hence a defense to the charges in that behalf contained 
in the complaint, is disregarded as of no material weight 
and wholly specious. 


6. The charge contained in the complaint to the effect 
that prospective advertisers solicited by respondents, and 
who refuse to place an advertisement in said publication, 
are guilty of a lack of patriotism and of indifference to¬ 
wards the men in the service, is disregarded as not being 
within the competence of the Commission to remedy. 


7. The aforesaid acts and practices of the respond¬ 
ents, as herein found, are all to the prejudice of the public 
and to respondent’s competitors and constitute unfair 
and deceptive acts and practices in commerce, and unfair 
methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Order 


IT IS ORDERED that respondents, United States Navy 
Weekly, Inc., a corporation, its officers, representatives, 
agents and employees, and George L. Carlin and Ray E. 
Fenstemaker, individually, directly or through any cor¬ 
porate or other device, in connection with the publication, 


i 
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offering for sale, sale and distribution of their magazine 
or other publications, in commerce as “commerce” is de¬ 
fined in the Federal Trade Commssion Act, do forthwith 
cease and desist: 

1. Using the words “United States Navy” as a part 
of, or in conjunction with, the existing corporate name 
of “United States Navy Weekly, Inc.”, or in conjunction 
or connection with the name of any magazine, newspaper, 
letterhead, circular or other publication whatsoever. 

37 2. Representing, directly or indirectly, that their 

magazine, newspaper or other publication is con¬ 
nected with or sponsored by the United States Navy De¬ 
partment or by the United States Navy, or representing 
that respondents’ business is a part of or has any connec¬ 
tion with the United States Government or the United 
States Navy or that said publication is produced or sold 
by or under the auspices or supervision of the United 
States Government or of the United States Navy or any 
of its agencies. 

3. Representing, directly or indirectly, that their pub¬ 
lication has complete coverage of all of the ships, sta¬ 
tions, bases and yards of the United States Navy, unless 
such representations are true in fact at the time made. 

4. Representing, by implication or otherwise, that their 
said publication contains all the official and reliable new~s 
released by the United States Navy Department in Wash¬ 
ington, D. C., or that it is the only publication that con¬ 
tains all the news of and concerning the United States 
Navy Department, and of and concerning the United 
States Navy. 

5. Representing that their publication has editorial 
“national headquarters”, and other offices at various loca¬ 
tions whereat respondents maintain offices solely for the 
purpose of soliciting advertising or maintain “desk 
space” as a mailing address. 




29 A 


6. Representing directly or indirectly that said publi¬ 
cation is owned, authored, edited, conducted or published 
by other than a private corporation or by individuals, or 
that the profit accruing therefrom inures to the benefit 
of anyone other than that of the officers and stockholders 
of such corporation or of the individuals conducting such 
enterprise. 

/s/ James A. Purcell 
James A. Purcell, 

Trial Examiner. 

Washington, D. C. 

May 29, 1951. 

• • • • 

94 Docket No. 5841 

Order Grmting in Part and Denying in Part Respond¬ 
ents’ Appeal from Initial Decision of the j 
Hearing Examiner 

This matter came on to be heard by the Commission 
upon respondents’ appeal from the hearing examiner’s 
initial decision, briefs in support of and in opposition to 
said appeal and oral argument of counsel. 

Respondents, in connection with the publication and 
sale of a magazine named “United States Navy Maga¬ 
zine” and in connection with the solicitation of advertis¬ 
ing therefor, have represented that it is a Navy publica¬ 
tion; that it is owned, edited and published by Navy per¬ 
sonnel and should not be confused with publications owned 
by civilians; that it has complete coverage of all Navy 
news both from the ships and stations and from Wash¬ 
ington, D. C.; and that it maintains a national office in 
Washington, D. C. and editorial and other offices in 
various other cities of the United States. Upon the rec¬ 
ord herein the hearing examiner issued an initial decision 
in which he concluded that the above referred to repre- 
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mentations were false and misleading; that respondents’ 
use of the term “United States Navy” in the name of 
their magazine and in the name of the corporate 
95 respondent was misleading and that respondents’ 
above-described practices were in violation of the 
Federal Trade Commission Act. Upon these conclusions 
he ordered respondents to cease and desist from such 
practices. From this initial decision respondents brought 
this appeal. 

The grounds relied upon in support of this appeal are: 

(1) Paragraph 1 of the order, which prohibits re¬ 
spondents’ use of the term “United States Navy”, how¬ 
ever qualified or explained, in the name of any publica¬ 
tion or in the name of the corporate respondent, is not 
supported by the record and is so broad as to constitute 
an abuse of administrative discretion. 

(2) Paragraph 2 of the order, which prohibits re¬ 
spondents from representing that their publication has 
any connection with the United States Government or the 
United States Navy, is not supported by the record and 
is in such form as to be indefinite in its scope and mean¬ 
ing. 

(3) Paragraph 3 of the order prohibits representa¬ 
tions abandoned over ten years prior to issuance of com¬ 
plaint and which representations were true wdien made. 

(4) Paragraph 4 of the order prohibits representa¬ 
tions which respondents have never made. The second 
prohibition in this paragraph relates to representations 
not covered by the complaint. 

(5) Paragraph 5 of the order prohibits representa¬ 
tions which are true. 

(6) Paragraph 6 of the order prohibits respondents 
from truthfully representing that their publication is 


owned, edited and published by Navy personnel. 

96 (7) There is no public interest in this proceed¬ 

ing because of the small size of respondents’ busi¬ 
ness. 


Respondents have also taken exception to certain spe¬ 
cific portions of the hearing examiner’s findings as to the 
facts and conclusions and to his failure to include in his 


initial decision certain of their proposed findings 


of fact 


and conclusions. 


The Commission is of the opinion that the name of 
respondents’ publication “United States Navy Magazine” 
implies that it is an official publication of the United 
States Navy. The use of a name carrying such an im¬ 
plication is particularly unfair in this case as the re¬ 
spondents’ business practices are designed to capitalize 
on the erroneous belief that their magazine is an official 
Navy publication. 

Practically all of the advertisements solicited and pub¬ 
lished by respondents are in the form of greetings or 
tributes by the advertisers to the men of the United 
States Navy. Those advertisements are secured by urg¬ 
ing prospective advertisers to show their gratitude to the 
men of the Navy by publishing such an advertisement in 
respondents’ magazine. Respondents also solicit the sale 
of subscriptions to their magazine to be sent to Naval 
and Veterans hospitals, by similar methods. The use of 
the name “United States Navy Magazine” has the ten¬ 
dency and capacity to create the erroneous belief that 
respondents’ magazine is an official Navy’ publication and, 
therefore, to cause persons so misled to advertise in and 
subscribe to respondents’ magazine in the manner urged 
by respondents. 

The Commission is further of the opinion that any 
explanation of the name “United States Navy Magazine” 
to the effect that it has no connection with the United 
States Navy would only contradict rather than qualify 
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the conclusion necessarily attendant upon the use of this 
name. The presence of such contradictory statements 
would not eliminate the tendency and capacity of 
97 the use of this name to mislead and deceive. There¬ 
fore, to the extent that said order prohibits re¬ 
spondents’ use of the name “United States Navy Maga¬ 
zine” as the title of their magazine, it is believed proper. 

However, it is believed that the prohibition against 
respondents’ use of the term “United States Navy”, how¬ 
ever qualified and explained, in the name of any publica¬ 
tion and in the name of the corporate respondent, is too 
broad. The complaint does not allege that the corporate 
respondent’s name is improper in any manner nor does 
it allege that the use of the term “United States Naw”, 
however used, in the title of a publication implies it is an 
official publication of the Navy. Therefore, these issues 
were not raised in this matter and respondents were not 
given an opportunity to defend as to them. To this ex¬ 
tent respondents’ exception to paragraph 1 of the hearing 
examiner’s order is believed to be well taken. 

Respondents contend that paragraph 2 of the hearing 
examiner’s order is not supported by the record. This 
provision of the order is based upon the allegation of the 
complaint and the record showing that respondents falsely 
represented that their publication is an official organ of 
the United States Navy Department and is associated or 
connected with the United States Navy. Upon this rec¬ 
ord the hearing examiner in paragraph 2 of his order 
prohibited respondents from representing that their pub¬ 
lication has any connection with the United States Gov¬ 
ernment or the United States Navy. This provision of 
the order, by prohibiting respondents from claiming any 
connection for their publication with the United States 
Government, unnecessarily goes beyond respondents’prac¬ 
tice of representing their publication as being officially 
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connected with the United States Navy and the United 
States Navy Department. j 

Respondents’ business since 1927 has been the publish¬ 
ing of this magazine devoted principally to Navy topics. 
There is no reason to believe that they may in the future 
misrepresent a publication as being connected with 
98 anv agencv of the Government other than the Naw 
Department or a branch or division thereof. To 
this extent this provision of this order is believed to be 
unnecessarily broad. However, insofar as this provision 
prohibits respondents from representing that said publi¬ 
cation is officially connected with or sponsored by the 
United States Navy or the United States Navy Depart¬ 
ment or any branch or division thereof, it is believed to 
be proper. 

Respondents further contend that this paragraph of the 
hearing examiner’s order is indefinite in its scope and 
meaning. This is believed to be of no merit. This para¬ 
graph as modified by the Commission prohibits respond¬ 
ents from representing that their publication is officially 
connected with or sponsored by the United States! Navy 
or the United States Navy Department or any of their 
branches or divisions. Such a prohibition is clear and 
definite. 

As to paragraph 3 of the hearing examiner’s order, 
which prohibits representations that respondents’ publica¬ 
tion has complete coverage of all of the ships, stations, 
bases and yards of the United States Navy 7 , respondents 
contend the record shows that they had not made such a 
representation for over ten years prior to the issuance of 
the complaint herein. This contention is believed to be 
of no merit. Respondent Carlin did so testify, but adver¬ 
tising circulars in the record containing such representa¬ 
tions, although undated, also contain other material show¬ 
ing that they were printed and distributed at sometime 
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during the five-year period immediately preceding the is¬ 
suance of the complaint here. In addition, inasmuch as 
respondents presently falsely represent that they publish 
a complete coverage of the Navy news from Washington, 
D. C., it is believed that this record does not provide suf¬ 
ficient assurance that respondents will not again make 
such false representations as to their coverage of the 
Navy ships, stations, etc., unless prohibited from doing 
so by order of the Commission. 

99 Paragraph 4 of the hearing examiner’s order 
prohibits respondents from representing that their 
publication contains all of the news released by the 
United States Navy Department in Washington and that 
it is the only publication that contains all such news. 
The complaint does not allege and the record does not 
show that respondents ever represented that their publi¬ 
cation was the only one to contain all of the Navy news. 
The portion of this paragraph of the order prohibiting 
such representation is entirely without support in this 
record. Nor did the complaint allege that respondents 
represented that their publication contained verbatim all 
of the news releases of the United States Navy Depart¬ 
ment in Washington, D. C. The complaint in effect al¬ 
leged, and the record proves, that respondents falsely 
represented that their magazine contains a thorough cov¬ 
erage of the news from Washington, D. C. which is of 
interest to Navy personnel. It is believed, therefore, that 
respondents’ exceptions to paragraph 4 of the hearing 
examiner’s order are well taken for the reasons and to 
the extent above indicated. 

Respondents contend that paragraph 5 of the hearing 
examiner’s order prohibits them from representing the 
truth. This paragraph prohibits them from representing 
that their publication has editorial national headquarters 
and other offices at locations where in fact they only 
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maintain a mailing address or an office for advertising 
solicitation. To the extent that this provision pi*ohibits 
respondents from representing that they have national 
headquarters or editorial offices at locations which consist 
of only a mailing address or an office of an advertising 
agent, this prohibition is proper. However, to the extent 
it prohibits respondents from truthfully listing the ad¬ 
dresses of their advertising agents, it is unnecessarily 
restrictive and improper. To this extent respondents’ 
exception to this provision of the order is of merit. 


Respondents except to that portion of paragraph 6 of 
the hearing examiner’s order which would have the ef¬ 
fect of prohibiting them from representing that their 
publication is owned, edited and published by Naval per¬ 
sonnel. The record shows that the actual work of 
100 editing and publishing the magazine is largely per¬ 
formed by respondent Carlin, a retired United 
States Navy' Chief Warrant Officer, who is also the prin¬ 
cipal stockholder of respondent corporation. His activi¬ 
ties in connection with this publication are carried on in 
his private civilian capacity. Respondents contend that 
inasmuch as respondent Carlin and other persons who 
own, edit and publish this magazine are transferred mem¬ 
bers of the Fleet Naval Reserve with sixteen or more 
years of service, officers or men retired from the Regular 
Navy Fleet Reserve or on the Retired List of the Regu¬ 
lar Navy, they are technically Navy personnel. This con¬ 
tention is believed to be of no merit. Even if persons 
who own, edit and publish this publication have an inac¬ 
tive status with the United States Navy for certain pur¬ 
poses, inasmuch as their activities in connection with this 
publication are carried on in their status as civilians, 
their representation that this publication is owned, edited 
and published by Naval personnel is false and misleading. 

Respondents further except to that portion of para¬ 
graph 6 of the hearing examiner’s order which prohibits 
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them from representing that the profit accruing from 
such publication inures to the benefit of anyone other 
than the stockholders of respondent corporation or the 
individuals conducting the enterprise, on the ground that 
they have never represented that it did. This exception 
is well taken. The complaint does not allege and the 
record does not show that respondents ever so repre¬ 
sented. 

Respondents further contend that, because of the very 
small size of their business, there is no public interest in 
this proceeding. Respondents’ business is small. It is 
largely carried on through the efforts of one man. Its 
total circulation is 2500 copies per issue. However, re¬ 
spondents’ business practices are designed to mislead and 
deceive. And in the conduct of their business, respond¬ 
ents have caused a substantial number of business con¬ 
cerns to pay for the insertion in respondents’ magazine 
of a greeting or tribute to the men of the United States 
Xavy. One issue of respondents’ magazine contained 
over a thousand of such advertisements by what appear 
to be small business concerns principally. Upon this 
record the Commission is of the opinion that de- 
101 spite the relative smallness of respondents’ busi¬ 
ness activities, this proceeding is in the public in¬ 
terest because of the grossly deceptive nature of their 
business practices. 

The rulings on respondents’ exceptions to specific por¬ 
tions of the hearing examiner’s findings as to the facts 
are as follows: 

1. Exception is well taken to the finding that the home 
office of the respondent corporation is “under the hat” 
of respondent Carlin. The record shows that respondent 
Carlin has maintained an editorial office for respondent 
corporation in Philadelphia, Pennsylvania, for many 
years. 
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2. Exception is taken to the finding that respondents 
have made use of the facilities of a number of different 
printing or publishing houses. The record shows that 
respondents have made use of the facilities of four print¬ 
ing companies. This exception, therefore, is of no merit. 

3. Exception is taken to the alleged finding that seven 
specifically listed addresses were represented by respond¬ 
ents as being editorial offices of their magazine, on the 
ground that in fact they were represented as being offices 
other than editorial offices. Only three of the seven ad¬ 
dresses to which exception has been taken were found by 
the hearing examiner to have been represented as edi¬ 
torial offices. Each of these three is listed on page 8 of 
the September-October, 1946 issue of respondents’ maga¬ 
zine under the heading “Editorial Offices” (Com. Ex. 
No. 1). This exception, therefore, is of no merit, j 

4. Exception is taken to Paragraph Two of the find¬ 
ings as implying that respondents represented that they 
maintained all of the listed publication, editorial, and 

other offices at the same time. Inasmuch as re- 
102 spondents have not so represented, to the extent 
that it is so implied by this finding the exception 
is well taken. 

5. Exception is taken to the finding that respondents 

have represented that their magazine is an official publi¬ 
cation of the United States Navy Department and that it 
is the principal publication of the Navy, as not being sup¬ 
ported by evidence. The title of the magazine, the state¬ 
ment that it is “The FLAGSHIP of NAVY Publications” 
and that it is owned, edited and published by Navy per¬ 
sonnel and other similar statements made by respondents 
constitute representations that respondents’ magazine is 
not only an official Navy publication but a leader among 
such publications. This exception is, therefore, believed 
to be of no merit. ! 
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6. Exception is taken to the finding that respondents’ 
publication is neither owned, edited nor published by 
Navy personnel. For the reasons stated, supra, in con¬ 
nection with respondents’ exceptions to paragraph 6 of 
the hearing examiner’s order, this exception is of no 
merit. 

7. Exception is taken to all of Paragraphs Five and 
Six of the findings as irrelevant, immaterial and not with¬ 
in the competence of the Commission to remedy. These 
paragraphs contain quotations from a circular and a let¬ 
ter sent by respondents urging prospective advertisers to 
publish a greeting to the officers and men of the United 
States Navy in respondents’ magazine. These para¬ 
graphs of the findings illustrate the method used by re¬ 
spondents to capitalize on their false representations that 
their magazine is an official publication of the United 
States Navy. Such findings are material and relevant 
to the issues in this matter. This exception is, there¬ 
fore, of no merit. 

103 S. Exception is taken to the finding that ex¬ 
planatory statements that respondents’ magazine is 
not owned by the government are wholly ineffective to 
negative the erroneous belief to the contrary created by 
respondents’ representations, use of the name of said 
publication and over-all conduct. This exception is based 
on the contention that this is a conclusion of law and is 
improper as a finding of fact. This finding of fact should 
be, and it is believed was intended by the hearing exam¬ 
iner to be, that respondents, as shown by their use of 
small type, unclear language and inconspicuous locations 
for their explanatory statements, did not sincerely at¬ 
tempt to eliminate the tendency and capacity of their use 
of the title “United States Navy Magazine” and other 
representations to create the erroneous impression that 
their publication was officially connected with the United 
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States Navy. This is a proper finding of fact and, there¬ 
fore, this exception is of no merit. 

9. Exception is properly taken to Paragraph Eight of 
the findings. This finding relates to the percentage of 
total space in respondents’ magazine devoted to advertis¬ 
ing which fact is not relevant to any issue herein. 

10. Exception is taken to that part of Paragraph Nine 
of the findings which holds that no benefits of any nature 
are derived by the United States Navy Department from 
respondents’ publication, as being contrary to fact and as 
not being material to any issue in the proceeding.. The 
record shows that all proceeds from the publication go to 
the respondents and that the United States Navy Depart¬ 
ment has no connection whatsoever with the publication. 
Respondents have not represented that any of the pro¬ 
ceeds from their publication go to the Navy. However, 
they have represented that there is some connection be¬ 
tween their publication and the Navy. Inasmuch 

104 as this finding is material to the allegation that 
their publication is in no manner connected with 
the Navy, this exception is of no merit. 

11. Exception is taken to the finding that respondents’ 
publication has no editorial staff or staff of reporters 
other than respondent Carlin. The record shows that the 
other persons listed as staff members, with the exception 
of respondent Fenstemaker, did absolutely nothing in con¬ 
nection with the publication. Respondent Fenstemaker, 
as Secretary-Treasurer of respondent corporation, did 
not participate in the actual staff work in connection with 
the preparation of the magazine for publication. There¬ 
fore, this exception is of no merit. 

12. Exception is taken to the finding that erroneous 
and mistaken beliefs as to the character of said publica¬ 
tion have been caused by respondents’ representations 
and that their competitors have been adversely affected 





and trade unfairly diverted thereby. This exception is 
properly taken as the record is silent as to the actual ef¬ 
fects of respondents’ representations. However, from 
this record the Commission concludes that respondents’ 
representations have the tendency and capacity to mis¬ 
lead and deceive a substantial portion of the public into 
such erroneous and mistaken beliefs and that, therefore, 
these representations have the tendency and capacity to 
divert substantial trade in commerce to respondents from 
their competitors. 

The rulings on respondents’ exceptions to the hearing 
examiner’s conclusions are as follows: 

1. Granted for the reasons and to the extent set out 
hereinabove in connection with the first-stated ground for 
appeal. 

2. Denied for the reasons set out hereinabove in con¬ 
nection with the sixth-stated ground for appeal. 

105 3. Granted in part and denied in part for the 

reasons and to the extent indicated by the ruling 
on respondents’ exception number 12 to the findings as to 
the facts. 

4. Granted for the reasons stated in the ruling on 
respondents’ exception number 12 to the findings as to 
the facts. 

5. Granted as the record does not show that respond¬ 
ents have so contended. 

6. (No exception with this number) 

7. Denied for the reasons set out hereinabove in con¬ 
nection with the seventh-stated ground for appeal. 

All of the exceptions to the hearing examiner’s failure 
to include specific findings of fact and conclusions of law- 
are denied. Exceptions 1 through 4 relate to proposed 
findings of fact which are not supported by the record. 
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Exception 5 relates to a proposed finding which is true 
but which is not necessary for a proper determination of 
the proceeding. The proposed conclusions of law were 
properly rejected for reasons stated hereinabove*. 

The hearing examiner properly rejected respondents’ 
motion to dismiss made at the conclusion of counsel sup¬ 
porting the complaint’s case in chief and their mo¬ 
tion to dismiss at the conclusion of the taking of evi¬ 
dence. 

IT IS ORDERED, THEREFORE, that respondents’ 
appeal from the hearing examiner’s initial decision be, 
and it hereby is, granted in part and denied in part as 
hereinabove indicated. The findings as to the facts, con¬ 
clusion and order to cease and desist considered to be 
proper upon this record are embodied in the decision of 
the Commission which is being issued simultaneously 
herewith. 

By the Commission. 

/s/ D. C. Daniel 
D. C. Daniel, 

Secretary. 

Issued: May 15, 1952 

• * • • 

106 Decision of the Commission and Order to 
File Report of Compliance 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, the Federal Trade Commission, on January 
18, 1951, issued and subsequently served its complaint in 
this proceeding upon respondents, United States Navy 
Weekly, Inc., a corporation, and George L. Carlin and 
Ray E. Fenstemaker, individually and as officers of said 
respondent corporation, charging them with the use of 
unfair and deceptive acts and practices in commerce and 
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unfair methods of competition in commerce in violation 
of the provisions of said Act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, 
hearings were held at which testimony and other evi¬ 
dence in support of and in opposition to the allegations 
of said complaint were introduced before a hearing exam¬ 
iner of the Commission theretofore duly designated by it, 
and said testimony and other evidence were duly re¬ 
corded and filed in the office of the Commission. There¬ 
after, the proceeding regularly came on for final con¬ 
sideration by said hearing examiner on the corn- 
107 plaint, the answer thereto, testimony and other 
evidence, and proposed findings as to the facts and 
conclusions presented by counsel, and said hearing exam¬ 
iner, on May 31, 1951, filed his initial decision. 

Within the time permitted by the Commission’s Rules 
of Practice, counsel for respondents filed with the Com¬ 
mission an appeal from said initial decision, and there¬ 
after this proceeding regularly came on for final consid¬ 
eration by the Commission upon the record herein, includ¬ 
ing briefs in support of and in opposition to said appeal 
and oral argument of counsel; and the Commission hav¬ 
ing issued its order granting said appeal in part and 
denying it in part and being now fully advised in the 
premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and 
its conclusion drawn therefrom and order, the same to be 
in lieu of the initial decision of the hearing examiner. 

Findings as to the Facts 

PARAGRAPH ONE; Respondent, United States Navy 
Weekly, Inc., is a corporation existing under the laws of 
the State of Virginia. Respondents, George L. Carlin 
and Ray E. Fenstemaker, are President and Secretary- 
Treasurer. respectively, of respondent United States 
Navy’ Weekly, Inc., and, as such, formulate, control and 
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direct the policy of said corporate respondent. All of 
said respondents have an office mailing address at Room 
820, National Press Building, Washington, D. C.j The 
permanent address of respondent Carlin is 4749 North 
Thirteenth Street, Philadelphia, Pennsylvania. Respond¬ 
ent Carlin maintains an editorial office for respondent 
United States Navy Weekly, Inc., at 12 South 12th Street, 
Philadelphia, Pennsylvania. 

Said respondents are now, and for many years last 
past have been, engaged in the publication, sale and dis¬ 
tribution of a magazine named “United States Navy 
Magazine”, and in the sale of advertising space therein, 
in commerce. Respondents cause said publication to be 
shipped from the State of Pennsylvania to purchasers 
thereof in States other than the State of Pennsylvania, 
and at all times mentioned herein have maintained, 
108 and now maintain, a course of trade in said publi¬ 
cation in commerce among and between the various 
States of the United States and in the District of Colum¬ 
bia. At all times mentioned herein, respondents have 
been in actual and substantial competition with others 
engaged in the publication and circulation of magazines, 
and in the sale of subscriptions thereto and of advertis¬ 
ing therein, in commerce between the various States of 
the United States and in the District of Columbia. I 

PARAGRAPH TWO: In the course and conduct of 
their business, as aforesaid, respondents have made the 
following representations in their magazine and in letters 
and circulars sent to prospective advertisers in their 
magazine: j 


“The FLAGSHIP of NAVY Publications— 

At Your Service Since 1927” 

“OWNED, EDITED AND PUBLISHED BY NAVY 

PERSONNEL” 

“Please don’t confuse our publication with the ordi¬ 
nary so-called service publications owned by civilians.” 


I 



PARAGRAPH THREE: By the use of the above set 
out statements respondents have represented that their 
magazine is an official publication of the United States 
Navy and that it is owned, edited and published by per¬ 
sons on active duty with the United States Navy. 

PARAGRAPH FOUR: In fact respondent United 
States Navy Weekly, Inc., which owns and publishes the 
magazine United States Navy Magazine, is a private cor¬ 
poration organized for profit. This corporation is not 
connected in any manner with, nor is its magazine an 
official publication of, or sponsored or endorsed by, the 
United States Navy or the United States Navy Depart¬ 
ment or any branch or division thereof. Nor is this mag¬ 
azine owned, edited or published by persons on active 
duty with the United States Navy. The actual 
109 editing and publishing work has largely been car¬ 
ried on by respondent George L. Carlin, a retired 
United States Navy Chief Warrant Officer, who is the 
principal stockholder in respondent corporation. His 
activities in connection with this magazine have been car¬ 
ried on by him while in an inactive retired Navy status. 

PARAGRAPH FIVE: In the course and conduct of 
their business, as aforesaid, respondents have also made 
the following representations in their magazine and in 
letters and circulars sent to prospective advertisers in 
their magazine: 

“Correspondents on Navy ships, at Naval stations, 

bases and yards.” 

“We oiler you complete coverage of the ships and 
stations of the Navy.” 

“All the news from Washington Official—Reliable.” 

Respondents have also stated in their said publication 
that they maintain a national office in Washington, D. C., 
and editorial offices in several other cities of the United 
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States. The cities in which these editorial offices have 
been represented as being located have varied from time 
to time. Typical of such representations was respond¬ 
ents’ listing of addresses in Philadelphia, Pennsylvania, 
San Francisco, Los Angeles and Long Beach, California, 
in one issue of their magazine under the heading “Edi¬ 
torial Offices”. i 

PARAGRAPH STX: By the use of the above set out 
statements the respondents have represented that they 
maintain a large business organization with a national 
office in Washington, D. C., and with several editorial 
offices located in various other cities of the United States, 
and that their publication contains a thorough coverage 
of the Navy news from Washington, D. C., and from the 
Navy’s ships, stations, bases and yards. 

110 PARAGRAPH SEVEN: In fact respondents’ 
business is very small. Their entire paid staff con¬ 
sists of respondent Carlin. Their only editorial office is 
that of respondent Carlin’s, whose office is now, and dur¬ 
ing the period of time in which the representations as to 
the editorial office hereinabove referred to were made has 
been, located in Philadelphia, Pennsylvania. The ad¬ 
dress given as respondents’ national office is only a jnail- 
ing address from which mail is forwarded to respondent 
Carlin. The addresses listed as editorial offices, Other 
than in Philadelphia, are in fact either mailing addresses 
or the offices of free-lance advertising agents authorized 
to sell advertising space in respondents’ magazine. 

Respondents’ magazine is presently published once' 
every two months and has a total circulation of 2,500 
copies per issue. Their Navy news sources, other fhan 
those contacts made by respondent Carlin personally, are 
limited to official news releases issued by the Navy De¬ 
partment, greetings and messages solicited from high- 
ranking Naval officers and special articles contributed 
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gratuitously or on a fixed columnar basis by Navy per¬ 
sonnel from time to time. They do not have or publish a 
full and complete coverage of the Navy news from Wash¬ 
ington, D. C., or from the Navy ships, stations, bases 
and yards. 

PARAGRAPH EIGHT: The name “United States 
Navy Magazine”, used by respondents as the title for 
their magazine, implies that the publication is an official 
publication of the United States Navy. Respondents have 
affirmatively stated both in said publication and in their 
letters and circulars soliciting advertising that said pub¬ 
lication was not owned bv the United States Naw. How- 
ever, such denials when made in said publication were 
made in such small type and in such inconspicuous loca¬ 
tions and when made in advertising circulars usually 
were made in such obscure language, that such denials 
were not of any substantial value in eliminating the ten¬ 
dency and capacity of the use of said name to create the 
impression that said publication is an official publication 
of the United States Navy. 

Ill Respondents’ methods of soliciting advertisements 
and of selling subscriptions to said publication are 
designed to capitalize on the erroneous belief that their 
publication is officially connected with the United States 
Navy. Practically all of the advertisements solicited and 
published by respondents are in the form of greetings or 
tributes by the advertisers to the men of the United 
States Navy. These advertisements are solicited through 
appeals to the patriotism of the prospective advertiser 
and to his gratitude to the men of the United States 
Navy. Respondents also solicit subscriptions for their 
magazine to be sent to Naval and Veterans hospitals, by 
similar methods. 

PARAGRAPH NINE: The use by the respondents of 
the name “United States Navy Magazine” as the title of 
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their publication, and the use of the false, misleading and 
deceptive statements and representations referred to in 
Paragraphs Two, Three, Five and Six of these findings, 
has had and now has the tendency and capacity to mis¬ 
lead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that re¬ 
spondents 7 publication is an official publication of the 
United States Navy and that such statements and repre¬ 
sentations are true, and into the purchase of said publi¬ 
cation or advertising space therein as a result of such er¬ 
roneous and mistaken beliefs. By reason of the erroneous 
and mistaken beliefs so engendered, the use of the name 
“United States Navy Magazine 77 as the title of respond¬ 
ents 7 publication and the use of such statements and rep¬ 
resentations have also had and now have the tendency 
and capacity to divert to respondents, from their compe¬ 
titors, substantial trade in commerce between and among 
the various States of the United States and in the Dis¬ 
trict of Columbia. i 

Conclusion 

1. The acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public 
and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practice in commerce 
within the intent and meaning of the Federal Trade Com¬ 
mission Act. 

i 

112 2. Any qualification or explanation of the name 

“United States Navy Magazine 77 to the effect that 
a publication so entitled has no official connection with 
the United States Navy would only contradict rather 
than qualify the conclusion necessarily attendent upon 
the use of such name. The presence of such contradic¬ 
tory statements would not eliminate the tendency and 
capacity of the use of such name to mislead and deceive. 
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Order 

IT IS ORDERED that the respondent, United States 
Navy Weekly, Inc., a corporation, and its officers, repre¬ 
sentatives, agents and employees and the individual re¬ 
spondents, George L. Carlin and Ray Fensteinaker, and 
their respective representatives, agents and employees, 
directly or through any corporate or other device, in con¬ 
nection with the solicitation for the sale of advertising 
space in, or the offering for sale, sale or distribution of 
respondents’ magazine or any other publication in com¬ 
merce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Using the name “United States Navy Magazine” 
as the title of any publication not officially connected 
with or sponsored by the United States Navy, or using 
any other title which falsely represents, directly or by 
implication, that the publication so entitled is officially 
connected with or sponsored by the United States Navy. 

2. Representing, directly or by implication: 

(a) That said publication is officially connected with 
or sponsored by the United States Navy or the United 
States Navy Department or any of their branches or divi¬ 
sions. 

(b) That said publication is owned, edited or pub¬ 
lished by naval personnel or by anyone acting in other 

than a civilian capacity. 

113 (c) That said publication contains a complete 

coverage of Navy news from the ships, stations, 
bases or yards of the United States Navy or from Wash¬ 
ington, D. C. 

(d) That said publication has a national office or an 
editorial office at any location contrary to the fact. 
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IT IS FURTHER ORDERED that the respondents 
herein shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in 
which they have complied with this order. 

By the Commission. i 

/s/ D. C. Daniel I 

D. C. Daniel, i 

Secretary. 

Issued: May 15, 1952 | 

i 

UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 11495 


UNITED STATES NAVY WEEKLY, INC., 
a corporation, and 
GEORGE L. CARLIN, and 
RAY E. FENSTEMAKER, individually, and 
as officers of said corporation 


Petitioners 

v ! 

FEDERAL TRADE COMMISSION 

Respondent 


PETITION TO REVIEW ORDER OF 
FEDERAL TRADE COMMISSION 

To the Honorable Justice of the United States Court of 

Appeals for the District of Columbia Circuit: j 

Your petitioners, United States Navy Weekly, Inc.j a 
corporation organized, existing and doing business under 
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and by virtue of the laws of the State of Virginia, with 
the principal place of business located at 820 National 
Press Building, Washington, D. C., and George L. Carlin 
and Ray E. Fenstemaker of Philadelphia, Pennsylvania, 
individually and as officers of said Corporation, respect¬ 
fully represent that: 

1. On May 15, 1952 the Federal Trade Commission, 
respondent herein, entered an order directing petitioners 
to cease and desist from certain practices allegedly in 
violation of the Federal Trade Commission Act of 1914, 
as amended March 21, 193S, (38 Stat. 717; Title 15 
U.S.C.A. § 41 et seq., 52 Stat. 111). 

2. Said Order was served on all petitioners herein on 
May 26, 1952. Petitioners carry on business, and the 
acts and practices in question were used, in the District 
of Columbia and within the jurisdiction of this Court 
and elsewhere, all of which is alleged and stated in the 
complaint of respondent herein, and the findings of fact 
on which respondent considered the matter. The juris¬ 
diction of this Court to entertain this petition for re¬ 
view is based on Section 5(c) of the Federal Trade Com¬ 
mission Act, (15 U.S.C.A. 45-c). 

3. Said order directs petitioners to cease and desist, 
inter ^alia from: 

“1. Using the name *United States Navy Magazine’ as 
the title of any publication not officially connected with 
or sponsored by the United States Navy, or using any 
other title which falsely represents, directly or by impli¬ 
cation, that the publication so entitled is officially con¬ 
nected with or sponsored by the United States Navy. 

2. Representing, directing or by implication 

(b) That said publication is owned, edited or pub¬ 
lished by Naval personnel or by any one acting in other 
than a civilian capacity. 
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(d) That said 'publication has a national office or an 
editorial office at any location contrary to the fact.” 

4. The italicized clauses of the order set out in para¬ 
graph 3 above are (a) improper, invalid and beyond the 
power, jurisdiction or authority of the Federal Trade 
Commission; (b) unsupported by the evidence; and (c) 
go farther than is reasonably necessary to correct, and 
bear no reasonable relation to the evils complained of and 
found to exist by said Federal Trade Commission in this 
matter. 

Wherefore, petitioners pray that the Court review the 
order to cease and desist and modify it by striking there¬ 
from the said italicized clauses. 

Dated this . day of ., 1952 

BYRON N. SCOTT 
777 Fourteenth St., N. W. 
Washington 5, D. C. ! 
Sterling 1025 
Counsel for Petitioners 
• • • • 

UNITED STATES NAVY MAGAZINE 
Published Bi-Monthly by the 
UNITED STATES NAVY WEEKLY, Inc. 
Publication Office: 

South and Hanover Streets, Pottstown, Pa. 

I 

National Office 

Suite 820, National Press Building, Washington, D. C. 

Entered as Second Class Matter at Post Office, 
Pottstown, Pa., under Act of March 3, 1879. 

Published Bi-Monthly. 


i 
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This publication is a stock company and every share of 
stock is owned by Navy Personnel. 

Single copies, 25 cents. Subscription, $1.50 a year. 

United States Naval Magazine 

Since the Navy Department does not sponsor any pub¬ 
lications, this magazine is not to be construed as an of¬ 
ficial spokesman for the Navy Department. 

380 Respondents’ Exhibit No. 18 

Office of the United States Navy Magazine, 

(United States Navy Weekly, Inc.) 

250 So. Broad St., Philadelphia, Pa. May 10, 1934 

The Executive Committee met this date. Meeting at 
230 PM. Present, Geo. L. Carlin, USN., Retired, Robt. 
A. Young, Secv-Treas. USN., Retired and Ray E. Fenste- 
maker, Member. 

The President explained to the members of the commit¬ 
tee that the Publication was about holding its own, but 
that it had been necessary to obtain credit from the 
Press Telegram, LB Cal., and Feroe Printing Co., Potts- 
town, Pa., to remain in business. The frequency of issue 
had been changed from 3 times a month to 2 times, w’hich 
meant a monthly saving of about $700.00 a month in 
printing, shipping, etc. He stated that under the circum¬ 
stances the corporation was unable to pay his salary regu¬ 
larly and was in hopes that business would increase so 
that he could be paid regularly. 

Robt. A. Young stated that there should be placed in 
the minutes something that would protect the President 
and Editor Geo. L. Carlin’s salary in the future and 
made this motion: 

“The salary of the Editor and President shall be five 
thousand dollars annually, with the addition of 25% com- 
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mission on all advertising sold by him personally and that 
he be allowed a commission of 25% on all house accounts 

i 

obtained thru his efforts and administration, this to re¬ 
main in force until it has been changed by appropriate 
action of the Executive Committee. If, in any one year, 
there are not sufficient funds to pay the President and 
Editor the salary and commissions, then the difference 
between shall remain the indebtedness of the corporation 
and shall be a Preferred claim against all future income. 
The President and Editor shall have the power to draw 
on all funds, whatever funds or sums that may be due 
him unpaid when funds are available.” MOTION AP¬ 
PROVED, CARRIED ; 


The question of transfer and sale of stock to those 
not naval was brought up. Discussion brought out that 
civilians might buy stock by transfer, thereby defeating 
the object of the founders of the Magazine, a magazine 
owned and operated by naval personnel exclusively, ac¬ 
tive regular Navy, transferred members of the I Fleet 
Naval Reserve and Regular Navy personnel. 


Robt. A. Young, Secretary-Treasurer, USN., Retired, 
moved that: 

“No stockholder of the United States Navy Weekly, 
Inc., shall sell, convey, transfer or give away any of his 
stock which he holds in the corporation, except that he 
shall first give the other stockholders or the corporation 
the option to Purchase his stock either at book value or 
market value, whichever is the higher. Should either the 
corporation or any stockholder thereof decide to exercise 
the option and purchase the stock, he shall have 30 days 
from the day the offer was made within which to raise 
the money needed for the Purchase. However, should 
neither the corporation nor any stockholder be able or 
willing to Purchase the stock so offered, the stockholder 
making the offer may in that event offer the stock for 
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sale to outsiders. But, in so doing, he shall he re¬ 
stricted in the sale in that no one who is not on active 
duty in the regular navy, transferred member of the 
Fleet Naval Reserve who has completed 16 or more years 
of naval service or any officer or man retired from the 
Regular Navy Fleet Reserve or is on the Retired List 
of the Regular Navy.” MOTION APPROVED, CAR¬ 
RIED. 


Meeting adjourned at 3:45 PM 

/s/ Geo. L. Carlin 

Geo. L. Carlin, USN., Ret., 
President. 


Attest 

/s/ R. A. Young, 
Secy-Treasurer 
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United States Navy Weekly, Inc., et al. 
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Petition to Review Order of Federal Trade Commission. 
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PETITION FOR REHEARING ON TWO POINTS 


Petitioners above-named respectfully petition this 
Honorable Court, under Rule 26, for a rehearing of the 
Petition for Review in the above-entitled cause, and in 
support of this petition represent to the Court as follows: 

We reserve our argued position as to each of the points 
on appeal, but in this petition address ourselves solely to 
two features of the decision wherein we believe the Court 
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may be convinced its result is based upon the application 
of incorrect legal principles. 

Therefore this petition is devoted to convincing this 
Court: 

I. That it erred in its determination that the Commis¬ 
sion’s conclusion that qualification or explanation to the 
effect that the publication has no official connection with 
the United States Navy would not eliminate the tendency 
of the name to mislead and deceive, is in accord with this 
Court’s decision in Federal Trade Commission v. Army 
and Navy Trading Co., 66 App. D.C. 394, 88 F. 2d 776. 

In the Trading Company case, this Court decided only 
that since the company had no Army or Navy surplus 
goods to sell, they could not use the name Army and Navy 
Trading Company with or without a qualifying phrase 
because the name itself would lead the public to believe 
that the company dealt in Army and Navy surplus goods. 
That is all there was in the Trading Company case. The 
implication in the Opinion, however is clear that if the 
company had had Army and Navy surplus goods for sale, 
the Commission’s order would have been reversed. There 
was no implication in the Opinion that this Court felt that 
the name might mislead the public to believe that the 
Trading Company had some official connection with the 
Army and Navy. The alleged deception in the instant 
case in no way resembles the deception found to exist in 
the Trading Company case. Continued use of the name 
of the magazine with a qualifying phrase such as, “This 
is not an official publication of the United States Navy” 
would not constitute a contradiction but would indicate to 
the public that it is an unofficial magazine about the 
United States Navy. 

II. That the Court on the review did not determine the 
question of whether “transferred members of the Fleet 
Naval Reserve who have completed 16 or more years of 
naval service, men who have been retired from the Regular 
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Navy Fleet Reserve and men on the Retired List of the 
Regular Navy” are or are not Navy or Naval Personnel, 
and such a determination is necessary before the Court 
can conclude that the record does or does not support that 
part of the Order which says that the petitioners must 
cease and desist from representing that the publication is 
owned, edited or published by Navy Personnel. If these 
men are either Navy or Naval Personnel, the record does 
not support that part of the order. On this question the 
Court made no finding. It is believed that on a rehearing 
it can be demonstrated to the satisfaction of the Court that 
these men are both Navy and Naval Personnel. 

For the foregoing reasons, this petition for rehearing 
should be granted. i 


Byron N. Scott 
Attorney for Petitioners 
Wyatt Building 
Washington 5, D. C. 


I 


I 

ing 

and 


hereby certify that the foregoing petition for rehear- 
of the petition for revie^-ns^resented in good faith 
not for the purpose Qp'f 

y y 

$ Attorney for Petitioners 


y 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of respondent the questions are: 

1. Is the representation made by the title of petitioner’s 
publication United States Navy Magazine so totally false that 
it cannot be modified and must be excised? 

2. Is that part of paragraph 2 (b) of the order to cease 
and desist to which petitioners object which directs petitioners 
to cease and desist representing that their publication is owned 
by naval personnel based on adequate evidence and findings? 

3. Is that part of paragraph 2 (b) of the order to cease and 
desist to which petitioners object which directs petitioners to 
cease and desist representing that the publication is edited or 
published by naval personnel based on adequate findings and 
evidence? 

(i) 
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®nttciJ States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11495 


United States Navy Weekly Inc., et al., petitioners 

v. 

\ 

Federal Trade Commission, respondent 


PETITION TO REVIEW AN ORDER OF THE FEDERAL TRADE 

COMMISSION 


BRIEF FOR RESPONDENT 


counterstatement of the case 

In their petition to review (App. 49 A-51 A) petitioners 
seek only a modification of the order to cease and desist. Peti¬ 
tioners request (1) That paragraph 1 of the order be modified 
by striking therefrom the words “Using the name ‘United 
States Navy Magazine’ as the title of any publication not offi¬ 
cially connected with or sponsored by the United States Navy”; 
(2) That paragraph 2 (b) of the order be modified by striking 
therefrom the words “That said publication is owned, edited 
or published by Naval personnel”; and (3) That paragraph 
2 (d; of the order be modified by striking therefrom the words 
“That said publication has a national office.” 1 

The only questions before the court, therefore, are the cor¬ 
rectness of the part of paragraph 1 and of the part of sub- 

1 The requested modification of paragraph 2 (d) of the order is not de¬ 
veloped or arftued in the brief and is therefore abandoned. 


( 1 ) 





paragraph b of paragraph 2 of the order to cease and desist 
(App. 48-A) set out above. 

The petitioner, United States Navy Weekly, Inc., is a 
Virginia corporation (Tr. p. 3, R. 1 IS). Petitioner George L. 
Carlin is the editor of the magazine and president of the cor¬ 
poration (Tr. p. 4, R. 119). Petitioner E. Fenstermaker is the 
secretary and treasurer of the corporation (Tr. p. 4, R. 119). 
The individual petitioners formulate, control and direct the 
policies of the corporation (Complaint, paragraph one, App. 
2-A; Tr. 6, R. 121). For many years the three petitioners 
have engaged in the business of publishing, distributing and 
selling in interstate commerce a publication known as United 
States Navy Magazine * Complaint Paragraph one, App. 2A- 
3A; Tr. 6. R. 121). 

The Commission has found that the name “United States 
Navy Magazine” used by Petitioners as the title of their maga¬ 
zine implies that the publication is an official publication of 
the United States Navy (Paragraph Eight, App. 46-A), and 
has also found that it is neither an official publication of nor 
sponsored by the United States Navy, the United States Navy 
Department or any branch or division thereof (Paragraph 
Four, App. 44-A). 

In fact the United States Navy has several official publica¬ 
tions of which All Hands published monthly by the Bureau 
of Naval Personnel is the most important (Tr. 7, R. 144). 
Petitioners’ magazine is not one of the Navy’s official publica¬ 
tions and all ships and stations of the United States Navy have 
been officially notified of this fact (Comm. Ex. 28, R. 369-370). 
Petitioner’s magazine has “absolutely” no official connection 
with the Navy Department (Tr. 13, R. 150; Tr. 54) of which 
the United States Navy is a part. 

The Commission has concluded that the misrepresentation 
made by use of the title United States Navy Magazine is totally 
false and that the deception cannot be eliminated by use of 
any qualifying words (Paragraph 2, App. 47-A). The Com¬ 
mission therefore ordered the name excised (Paragraph 1, 
App. 4S-A). 

The petitioners have also represented that the magazine is 
owned, edited and published by Naval Personnel (Complaint 
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Paragraph Two, App. 3 A. Answer Paragraph Two, App. 
12-A). Sometimes the words “Navy Personnel’’ instead of 
“Naval Personnel” are used (Comm. Ex. 8, R. 26S; Comm. 16, 
R. 277). The Commission without attempting to define naval 
or navy personnel has found that the use of such statements 
as “owned, edited and published by Navy Personnel” repre¬ 
sents that the magazine is edited, published and owned by 
persons on active duty with the United States Navy (Para¬ 
graph Three, App. 44-A). 

The Commission found that the magazine is not edited, pub¬ 
lished or owned by persons on active duty with the United 
States Navy. It is edited by petitioner Carlin (Petitioners 
Brief, p. 2, Tr. p. 4, R. 119), a permanently retired chief war¬ 
rant officer (Tr. 96). | 

The magazine is published, sold and distributed by United 
States Navy Weekly, Inc., Carlin and Eenstermaker (Find¬ 
ings Paragraph One, App. 42-43-A; Complaint Paragraph One, 
App. 2-A, Answer Paragraph One. App. 11—A; Tr. 6). Carlin 
as we have said is a permanently retired chief warrant officer 
(Tr. 96). Fenstermaker was once a member of the Naval Re¬ 
serve (Tr. 33) but has been a civil service clerk employed by the 
Navy as a civilian since World War I (Tr. 34). 

The magazine is not owned by Navy or Naval Personnel on 
active duty. It is privately owned (Tr. 65-66). It is owned 
by the corporate petitioner (Tr. 91). The greatest part of 
the outstanding stock is owned by Carlin (Tr. 67). The bal¬ 
ance is owned by active transfer members of the Fleet Naval 
Reserve and retired officers and men of the Navy (Tr. 91). 
Transfer members of the Fleet Naval Reserve are not on active 
duty or in the United States Navy (Tr. 28), although peti¬ 
tioner Carlin testified that they were subject to laws and regu¬ 
lations of the Navy (Tr. 29). They draw retainer pay (Tr. 
30). Any member of the personnel of the United States Navy 
on active duty is transferred to the Fleet Naval Reserve after 
twenty years’ service; after thirty years he is automatically 
transferred to the retired list (Tr. 105). 

The magazine therefore, is owned by the corporation and the 
stock in the corporation is owned entirely by persons with an 
inactive status. Petitioners’ assertion is that anyone who has 
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ever been in the Navy is a Navy man “until the day he dies” 
(Tr. 97). 

Appeals for subscriptions, advertisements and paid greetings 
published in the magazine are based on the represented con¬ 
nection of the magazine and of its owners with the United 
States Navy (Comm. Ex. 29, R. 371; Comm. Ex. 8, R. 268; 
Comm. Ex. 9. R. 269; Comm. Ex. 10, R. 271; Comm. 11, R. 
272; Comm. Ex. 19, R. 2S1; Comm. 20, R. 286). 

SUMMARY OF ARGUMENT 

The name United States Navy Magazine implies that the 
publication is an official publication of the United States Navy. 
The uncontradicted evidence shows that this representation is 
totally false. Petitioner Carlin testified that the magazine had 
no official connection whatsoever with the Navy Department. 
All ships and stations of the United States Navy have been 
officially notified that it is not an official publication of and is 
not sponsored by the Navy Department. It is not owned, 
operated, published or edited by anyone on active duty with 
the Navy but is privately owned and operated. Its financial 
benefits do not go to the United States Navy Department or 
to any Navy organization, to any society or to any division of 
the United States Navy Department. Instead they go to a re¬ 
tired chief warrant officer who for many years has conducted 
the magazine as a civilian. 

The qualification of the name by the words “not owned by 
the Government” as suggested by petitioners would have no 
tendency to remove the deceptive implications of the title since 
a magazine might be an official publication of the Navy al¬ 
though not owned by the Government. It might, for example, 
be an official publication if it were designated as such by the 
proper authorities or if it were sponsored by the Navy 
Department. 

Since the representation is totally false it cannot be quali¬ 
fied but can only be denied. Under these circumstances, the 
courts, including this court, have held that the only remedy 
is excision of the name. 

The Commission has found and the evidence proves that 
the publication is not owned by anyone on active duty with 
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the Navy. It is owned by the corporate petitioner. Cor¬ 
porate entities will not be disregarded unless there are con¬ 
trolling reasons for doing so. There are no controlling reasons 
here because to disregard the corporate entity would not re¬ 
move the deception. This is true because all of the stock is 
owned by persons with an inactive status and all of the benefits 
of ownership go to one person, petitioner Carlin, who is a 
retired warrant officer. 

The Commission has found and the evidence proves that 
the magazine is not edited or published by anyone with an 
active status as petitioners have represented. The uncon¬ 
tradicted evidence is that the magazine is edited by Carlin who 
has an inactive status. Petitioners have admitted judicially 
that the magazine is published by United States Navy Weekly, 
Inc., petitioner Carlin and petitioner Fenstermaker. The cor¬ 
porate stock as already indicated is owned entirely by persons 
with an inactive status and all the benefits of ownership go to 
petitioner Carlin. Neither Carlin nor Fenstermaker has an 
active status. 

Since the representation made by use of the name is totally 
false and cannot be qualified and since the order is supported 
by the findings and the evidence it should be affirmed as 
entered. 

ARGUMENT 

I. Under the facts of this case the name United States Navy 
Magazine cannot be qualified in such a way as to cure the 
misrepresentation that the magazine is an official publica¬ 
tion of the United States Navy. This misrepresentation can 
only be denied and therefore the name must be excised 

We agree with petitioners (brief pp. 5-6) that in suppressing 
a trade name the Commission should go no further than rea¬ 
sonably necessary to correct the evil and at the same time to 
protect the public. However, the Commission has a “wide 
latitude for judgment” in choice of a remedy and in deter¬ 
mining whether language will eliminate the deception involved. 
Siegel v. Federal Trade Commission, 327 U. S. 608, 609 (1946). 

Here the Commission has found that the use of the name 
United States Navy Magazine alone, or when coupled with. 

i 
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other phrases (Pets, brief p. 6), “implies that the publication is 
an official publication of the United States Navy (Findings, 
Par. S, App. 46-A). It has also concluded that any qualifica¬ 
tion or explanation of the name would only contradict the rep¬ 
resentation made by the name and would not eliminate the 
tendency and capacity of the name to deceive (Paragraph 
Twelve, App. 47-A). 

Clearly, the findings by the Commission that the name United 
States Navy Magazine implies that the publication is an offi¬ 
cial publication of the United States Navy cannot be character¬ 
ized as arbitrary or clearly wrong. The meaning of an adver¬ 
tisement to the public is a question of fact and the Commis¬ 
sion’s decision as to the meaning will not be disturbed by the 
Courts unless arbitrary or clearly wrong. Zenith Radio Cor¬ 
poration v. Federal Trade Commission, 143 F. 2d 29, 31 (C. A. 
7 1944); Gulf Oil Corporation v. Federal Trade Commission, 
150 F. 2d 106. 10S (C. A. 5.1945; A. P. W. Paper Co. v. Federal 
Trade Commission, 149 F. 2d 424. 426 (C. A. 2, 1945), aff d 328 
I*. S. 193 (1946); see also: Leach v. Carlisle, 258 U. S. 138. 140 
(1922); Brougham v. Blenton Manufacturing Co., 249 U. S. 
495, 499 (1919); Herzfeld v. Federal Trade Commission, 140 F. 
2d 207. 209 (C. A. 2. 1944). 

The uncontradicted evidence shows that this representation 
is totally false. On March 12. 1951 the Navy Department 
(Comm. Ex. 2S. R. 369) notified all ships and stations: “The 
United States Navy Magazine, published by the United States 
Navy Weekly, Incorporated, is not an official publication nor 
is it sponsored or endorsed by the Navy Department” (Comm. 
Ex. 2S. R. 370). It has no official connection whatsoever with 
the Navy Department (Tr. 13. 54). The United States Navy 
is. of course, a part of the Navy Department. The magazine 
is not owned, operated or edited by anyone on active duty with 
the United States Navy (Post pp. 12-14), but is privately 
owned and operated (Tr. p. 11). Its financial benefits do not 
go to the United States Navy Department or to any Navy 
organization or to any society or to any division of the United 
States Navy Department (Tr. 11) but go to a retired chief war¬ 
rant officer of the Navy who for many years has conducted it 
as a civilian ( Post. pp. 12-13). No one else, not even the stock- 



holders, has ever derived any financial benefit from the maga¬ 
zine or exercised any control of its policy (Post p. 13). 

The magazine is not of a kind which can be said to be of 
literary, cultural, or other value to the Navy or its personnel 
(Comm. Exs. 1, 2, 3, 4, 5, 6. 7. Physical Exhibits). It has 
never had a representative accredited by the Navy Department 
(Tr. 202). Its Navy news is limited to items culled from that 
which the Navy releases to everyone (Tr. 59-60). It also pub¬ 
lishes greetings and messages solicited from high ranking Naval 
officers. The Navy has several official publications (Tr. 7, R. 
144). At least one of these. All Hands (Comm. Ex. 27, R. 
301) is published by the United States Navy, Bureau of Per¬ 
sonnel. is supported by public funds, carries no advertising 
(Tr. S. R. 145) and proves itself to be in every way superior 
to petitioners* magazine as reading matter for Naval personnel. 

Certainly the words suggested by petitioners “not owned by 
the Government" (Brief p. 6) would not remove the tendency 
of the title to deceive. A magazine might be an official publi¬ 
cation if it were designated as such by the proper authorities 
or sponsored by the Navy no matter who owned it. 

In fact, since the representation made by the title is totally 
false it cannot be qualified by any use of words however ex¬ 
tended but can only be denied. Since it cannot be qualified, 
the only remedy is excision. The leading case on this subject 
is Federal Trade Commission v. Army and Navy Trading Com¬ 
pany, 66 App. D. C, 394, 398, SS F. 2d 776. 7S0 (1937) \ In 
that case this court said: 

The qualifying words suggested for use in the instant 
case would not have the effect of wholly eliminating the 
deception. Use with the trade name “Army and Navy 
Trading Company” of the phrase “Not Connected with 
the Army and Navy” would still leave an implication that 
the Trading Company’s goods are purchased from the 
Army and Navy Departments or are of the character or 
quality of Army and Navy goods. The same is true of 
the phrase “Not connected with the Government”, and of 
the phrase “Not a Government Store’’, and of the phrase 
“Not Affiliated with the United States Government.” 
The phrase “We Do Not Handle Exclusively Army and 
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Navy Goods’’ would imply that a substantial portion of 
the goods are Army and Navy goods. We think it not 
feasible to select qualifying words for use with the name- 
“Army and Navy Trading Company” which will be ef¬ 
fective to eliminate deception. The stock of goods of 
the Trading Company is in only an insubstantial portion, 
if at all, in any sense Army and Navy goods. But the 
phrase “Army and Navy” in the name “Army and Navy 
Trading Company” makes the single representation that 
at least the major portion of the merchandise offered for 
sale is in some sense Army and Navy goods. This single 
representation being untrue, it cannot be qualified; it can 
only be contradicted. The cases urged by the Trading 
Company and above discussed justify qualification of a 
trade name where qualification is possible; they do not 
justify contradiction. 

In a supplemental memorandum filed before the Com¬ 
mission the Trading Company offered to use with the name 
“.Army and Navy Trading Company” the “qualifying” 
words “We do not deal in Army and Xavv Goods." This 
phrase is not discussed in the Trading Company’s brief 
filed in this court, and we take it, therefore, that the offer 
to use it has been abandoned. If not, however, it is clear 
that it cannot be used because it is contradictory. 

In Progress Tailoring Company v. Federal Trade Commis¬ 
sion, 153 F. 2d 103, 105 (C. A. 7, 1946) it appeared that pros¬ 
pective salesmen were told in advertisements that if they en¬ 
tered the petitioners’ employ they would receive a suit of 
clothes free. The evidence showed that the suit was not free 
but was a part of the compensation for which the salesmen 
would work if hired. Petitioners contended that this was ex¬ 
plained in subsequent correspondence. The court held, how¬ 
ever. that the advertisement was false and misleading since 
“* * * a statement in an advertisement which is totally 

false cannot be qualified or modified.” 

In El Moro Cigar Company v. Federal Trade Commission . 
107 F. 2d 429. 431 (C. A. 4, 1939) it appeared that cigars 
called “Havana Counts” were made in the United States en¬ 
tirely of domestic tobacco. The evidence showed that a cigar 
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labelled “Havana” meant a cigar composed of tobacco raised 
in Cuba. The Commission held that the words “Notice: These 
cigars are made in the United States entirely and only of 
tobacco raised in the United States” did not qualify or explain 
the word “Havana” and that the two terms were contradic¬ 
tory. The 4th Circuit Court affirmed the order citing the Army 
and Navy case. 

In H. N. Huesner & Son v. Federal Trade Commission, 106 
F. 2d 596, 597 (C. A. 3, 1939) cigars called “Havana Smokers” 
manufactured in Pennsylvania contained only tobacco grown 
in that state. The court was asked to permit retention of the 
word “Havana” with this qualification: “Notice: These cigars 
are made in the United States and only of United States To¬ 
bacco.” The court held that the implication of the word 
“Havana” was totally false and quoted the Army and Navy case 
saying: “This single representation being untrue, it cannot be 
qualified; it can only be contradicted * * *; they [cases 

urged] justify qualification of a trade name where qualifica¬ 
tion is possible; they do not justify contradiction.” 

This court has itself in the Army and Navy case supra at 
page 779 of the opinion distinguished the cases cited by peti¬ 
tioner (Brief p. 6). | 

II. That part of paragraph 2 (b) of the order which directs 
petitioners to cease and desist from representing that the 
magazine is owned by Naval Personnel is sustained by the 
findings and the evidence | 

Petitioners state (Brief p. 7) that there is a distinction be¬ 
tween “Naval Personnel” and “Navy Personnel”, and that 
Naval Personnel has been defined by law whereas Navy Per¬ 
sonnel has not. The fact that one phrase may have been de¬ 
fined by law does not mean that a synonymous phrase has a 
different meaning. If there is such a difference based on the 
wording of statutes it is apparent that the public for whose pro¬ 
tection the Federal Trade Commission Act was passed F. T. C. 
v. Klesner 280 U. S. 19, 27 (1929); Gimble Bros. v. F. T. C. 116 
F. 2d 578, 579 (C. A. 2, 1941); Gulf Oil Company v. F. T. C. 
150 F. 2d 106, 108 (C. A. 5, 1945) would not be familiar with 
such a legal distinction. For the purposes of the Federal Trade 
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Commission Act at least words mean what the public under¬ 
stands them to mean. Benton Announcements v. Federal 
Trade Commission, 130 F. 2d 254 (C. A. 2, 1942) and whatever 
words are used must be presumed to have been used with their 
usually accepted meaning. International Parts Corp. v. F. T. C. 
133 F. 2d. 883, 886 (C. A. 7, 1943). There is no reason to be¬ 
lieve that the public makes a distinction between Navy Per¬ 
sonnel and Naval Personnel. 

Furthermore petitioners err in stating that they have never 
represented that the magazine is owned, edited, and published 
by Naval Personnel (Brief p. 1). They have in fact judicially 
admitted making this specific representation as well as others 
(Complaint, Paragraph Two, App. 3-A; Answer Paragraph 
Two. App. 12-A). These representations therefore “are facts 
established not only beyond the need of evidence to prove 
them, but beyond the power of evidence to controvert them”. 
Hill v. F. T. C. 124 F. 2d 104, 106 (C. A. 5, 1941). Petitioners 
also used the words “Navy Personnel’’ as they admit (Br. p. 7). 
The order therefore forbids the representation which peti¬ 
tioners made i. e.. “That said publication is owned, edited or 
published by Naval Personnel * * *” (Order Paragraph 

2 [b] App. 4S-A). This, of course, forbids the same represen¬ 
tation by use of the synonymous phrase “Navy Personnel”. 

Whatever definitions statutes may give or courts may give in 
interpreting statutes (Pet. Br. pp. 7-8) it is obvious that the 
words “Naval Personnel” and “Navy Personnel” which peti¬ 
tioners used were directed to the public in their advertising and 
that the Commission interpreted these words only insofar as 
the Federal Trade Commission Act gave it power to find their 
meaning. This it had power to do in testing the truthfulness 
of advertising. It does not claim jurisdiction to administer 
laws arising from statutes relating to Naval or Navy Personnel. 

The section of the statute (34 U. S. C. A. 853) to which peti¬ 
tioner refers (Br. p. 7) provides that the Naval Reserve shall 
be a component part of the United States Navy and shall con¬ 
sist of Fleet Reserve, the organized reserve, the merchant- 
marine reserve, and the volunteer reserve. It does not provide 
that all component parts of the Navy or the members of all 
component parts of the Navy are on active duty. When Con- 
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gress defines a term it does so for the purpose of the Act in¬ 
volved. Congress does not enact statutes proclaiming the uni¬ 
versal meaning of words. The section mentioned does 1 not 
mean and does not provide that the Federal Trade Commission 
cannot determine what the phrases “Naval Personnel” and 
“Navy Personnel’"' mean to the public in testing the capacity of 
advertising to mislead the public. The fact that retired Navy 
officers are continued on the Navy register (Pet. Br. p. 8) does 
not alter the fact that they are retired and gives no one a right 
to represent that they are on active duty. However, in this 
case, the Commission has not. as petitioners assert (Br. p. 
5-8), attempted to determine “who is or is not ‘Naval Person¬ 
nel’.” The Commission has found that petitioners’ use of the 
phrase “owned, edited, and published by Navy Personnel’’ rep¬ 
resents that the magazine is “owmed, edited, and published by 
persons on active duty with the United States Navy’’ (Find¬ 
ings, Paragraphs Two and Three, App., pp. 43-A, 44-A). This, 
of course, means “represents” to the public. In its prohibition, 
the Commission uses the words “Naval Personnel” (App. 
4S-A) which so far as the public is concerned at least are 
synonymous with “Navy Personnel.” 

There is ample evidence to sustain the finding (App. 44-A) 
that the words “owned by * * * Navy Personnel” (App. 

43-A) represent ownership by persons on active duty with the 
United States Navy. The meaning may be determined from 
the statements in the magazines, letters, and circulars them¬ 
selves (supra p. 6). without calling witnesses to testify as 
to their meaning. The meaning of an advertisement to the 
public is a question of fact and its decision with respect thereto 
will not be disturbed unless arbitrary or clearly wrong 
(supra p. 6). i 

Statements that the magazine is owned by Navy Personnel 
are made in connection with requests that the readers “join 
us in a tribute to the brave heroic officers or men of the United 
States Navy in our Anniversary edition” (Comm. Ex. 11, R. 
272), with requests that greetings be sent to the “brave and 
courageous officers and men of the United States Navy” 
(Comm. Ex. 12, R. 273), in connection with an admonition 
“send your greetings to the officers and men and pay honor to 

j 

i 
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the world’s greatest Navy and finest personnel of any Navy,” 
(Comm. Ex. 17-A, R. 280) , and many other statements which 
indicate the active personnel of the Navy. 

The Commission could only conclude that readers would 
not think that a request to join in a tribute to “the brave heroic 
officers or men of the United States Navy” meant a tribute 
to officers and men who were once on active duty but are not 
now. It could not conclude that readers were being asked 
to pay honor to the world’s greatest Navy by sending greeting 
to officers and men with an inactive status. Neither could 
the Commission fail to conclude that readers would believe 
the personnel to whom they were asked to send greetings was 
the same personnel represented as the owners of the magazine. 

Although petitioner states that the persons who are per¬ 
mitted to own stock in United States Weekly, Inc., are lim¬ 
ited to men on active duty in the regular Navy, transferred 
members of the Fleet Naval Reserve who have completed six¬ 
teen or more years of Naval service, or any officer or man who 
has been retired from the regular Navy Fleet Reserve or is 
on the retired list of the regular Navy (Pets. Br. p. 7), the fact 
remains that the stock is owned by those with an inactive 
status. Petitioner Carlin owns 84,600 worth of the outstand¬ 
ing stock (Tr. 67). He is a permanently retired chief warrant 
officer (Tr. 96). The balance of the stock is owned by trans¬ 
fer members, retired officers and men (Tr. 91). If as peti¬ 
tioner argues these people though inactive are nevertheless a 
part of the personnel of the Navy (Br. p. 7-8) this does not 
justify a representation that the magazine is owned by per¬ 
sons on active duty or the use of the words “Naval Personnel” 
or “Navy Personnel” which give that impression to the public. 

Actually the magazine is owned by the corporation (Tr. 
91). Corporate entities will be disregarded only when there 
are controlling reasons for doing so. Progress Tailoring Co. 
v. F. T. C., 153 F. 2d 103, 106 (C. A. 7, 1946); IS C. J. S. Sec. 
6, p. 378. There is no reason for disregarding the corporate 
entity here since to do so would not cure the deception. 

The representation that the magazine is owned by Naval or 
Navy Personnel, of course, implies that the benefits of owner¬ 
ship are theirs. This is the basis for appeals for subscriptions, 
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paid greetings and advertising. The record shows that even 
if the corporate entity were disregarded it would be mislead¬ 
ing to represent that the owners of the stock, other than Carlin, 
are the owners of the magazine. All the benefits of ownership 
belong to Carlin alone. No one but him has ever drawn a 
salary (Tr. 69). He receives a salary of $5,000 a year,; a 25 
per cent commission on all advertising and a 25 per cent com¬ 
mission on all house accounts (Resp. Ex. 1, R. 380). Pivi- 
dends have never been declared (Tr. 67) since publication 
was begun in 1927 (Tr. 104). No vote is ever taken on ques¬ 
tions of policy (Tr. 67). Petitioners Carlin and Fenstermaker 
formulate, direct and control the policy of the corporate peti¬ 
tioner (Complaint Paragraph One, App. 2-A; Answer Para¬ 
graph One, App. 11-A). There is no dispute about the fact 
that Carlin edits the magazine (Pet. Br. p. 2). His office is 
the only place of business the magazine has. The lease and 
telephone are in his name and he pays the rent personally 
(Tr. p. 39). He operates it alone and compiles the material 
for the magazine there (Tr. 39). The corporation has not had 
a home of its own or rented an office for twenty years 
(Tr. 68-69). 

Surely all the benefits of ownership belong to Carlin alone. 
If in determining ownership the corporate entity is to be dis¬ 
regarded, ownership must be found in Carlin alone. He as we 
have said is a permanently retired chief warrant officer 
(Tr. 96). 

III. That part of paragraph 2 (b) of the order which directs 

petitioners to cease and desist representing that the publica¬ 
tion is edited or published by Naval Personnel is sustained 

by the findings and the evidence 

Again it must be remembered that the Commission has 
found that by use of the phrase “owned, edited and published 
by Navy Personnel” (Paragraph Two, App. 43-A) petitioner 
has represented that the magazine is edited and published by 
persons on active duty with the United States Navy (Para¬ 
graph Three, App. 44-A). The Commission therefore has 
ordered them to cease representing that the publication is 
owned or published by Naval Personnel (Order Paragraph 2 
(b), App. 48-A). 




14 


The magazine is edited by Carlin (Pets. Br. p. 2). It is 
published by United States Navy Weekly, Inc., Carlin and 
Fenstermaker (Findings Paragraph One, App. 42-A—43-A; 
Tr. 39; Complaint Paragraph One, App. 2-A, Answer, Para¬ 
graph One, App. 11—A; Tr. 6). Carlin is a permanently re¬ 
tired chief warrant officer (Tr. 96). Fenstermaker was once 
a member of the Naval Reserve (Tr. 33) but has been a civil 
service clerk employed by the Navy as a civilian since World 
War I (Tr. 34). Obviously neither the editor or the pub¬ 
lishers are on active duty with the United States Navy and the 
Commission correctly found “Nor is the magazine owned, 
edited, or published by persons on active duty with the United 
States Navy” (Findings Paragraph Four, App. 44^A). Since 
the phrase “Naval Personnel” means, as used by petitioners, 
persons on active duty with the United States Navy, the pro¬ 
hibition against representing that the magazine is edited or 
published by Naval Personnel is sustained by the findings and 
the evidence. 

CONCLUSION 

It is submitted that the Commission’s order to cease and de¬ 
sist was properly entered. Respondent, therefore, prays that 
petitioners’ petition to review be dismissed and that pursuant 
to statute 2 the Court enter its decree affirming the Commis¬ 
sion’s Order and commanding the petitioners to comply 
therewith. 

Respectfully submitted. 

W. T. Kelley, 

General Counsel, 
Robert B. Dawkins, 

Assistant General Counsel, 
Donovan Divet, 

Special Attorney, 

Attorneys for the Federal Trade Commission. 

3 “To the extent that the order of the Commission is affirmed, the Court 
shall thereupon issue its own order commanding obedience to the terms of 
such order of the Commission,” Federal Trade Commission Act, Sec. 5 (c), 
r>2 Stat. 113; 15 U. S. C. A. Sec. 45 (c). 
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